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Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed April 5, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on February 9, 2010, at which
time the claimant earned sufficient
wages to entitle him to a compensation
rate of $454.00/$341.00, in the event
this claim is found to be compensable.

2. The claimant has failed to prove a specific injury
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or an aggravation of a pre-existing condition
arising out of and in the course of his employment
which produced physical bodily harm, supported by
objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann.
§11-9-102.

3. If they have not already done so, the respondents
are directed to pay the court reporter, Linda
Parker’s, fees and expenses within thirty days of
receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find the claimant proved 

a compensable specific-incident aggravation injury occurred on

February 9, 2010, when a pallet fell on the claimant’s feet, and

I would award benefits accordingly.

In workers’ compensation law, an employer takes the

employee as he finds him, and employment circumstances that

aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W. 3d 150

(2003).  An aggravation of a pre-existing non-compensable

condition by a compensable injury is itself compensable.  Oliver

v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury resulting from an independent

incident.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W. 3d

900 (2000).  An aggravation, being a new injury with an

independent cause, must meet the definition of a compensable

injury in order to establish compensability for the aggravation.

Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W. 2d 883

(1996).

Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
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which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.

§11-9-102(16)(a)(i).

Here, the claimant’s pre-existing condition is

diabetes.  The claimant credibly testified at the hearing that on

February 9, 2010, while performing employment services for the

respondent, a pallet that he had jacked up disengaged, falling on

both of his feet.  The claimant testified that it “cracked” his

left foot, and also hurt his right foot.  The claimant testified

that after he finished unloading, he called dispatch to report

the injury.  The claimant testified that he reported the injury

to Mr. Chuck Phlughoeft.  The respondent did not call Mr.

Phlughoeft to dispute the claimant’s report of injury.  The

Commission has recognized that an unexplained failure to call a

witness with special knowledge of a transaction raises a

presumption that the testimony would be unfavorable to the party

failing to produce the witness.  Combs v. Conway Human

Development Center, Full Workers’ Compensation Commission Opinion

filed May 3, 1995 (E315849), citing Ark. Highway Commission v.
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Phillips, 252 Ark. 206, 209, 478 S.W. 2d 27 (1972).  Here, in

addition to disputing the occurrence of the injury, the

respondent has raised the notice defense.  Therefore, it is the

respondent’s burden to produce Mr. Phlughoeft.  Their failure to

do so bolsters the claimant’s testimony that he reported the

pallet incident to Mr. Phlughoeft on the date of injury.

As the claimant has diabetes, what may have been a

minor scratch on the foot became a severe injury when the wound

became infected.  As cited above, in workers’ compensation law,

an employer takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App.

460, 120 S.W. 3d 150 (2003).  It is unfortunate that a minor

injury has become a serious problem, but that is the situation.

The claimant gave credible testimony about the occurrence of the

incident, as well as the reporting of the injury to Mr.

Phlughoeft.  The medical record contains objective findings of

the injury.  For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by time

and place of occurrence, the following requirements of Ark. Code

Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be established: (1)

proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance

of the evidence that the injury caused internal or external
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physical harm to the body which required medical services or

resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a preponderance

of the evidence that the injury was caused by a specific incident

and is identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  The claimant, through his credible testimony supported

by the medical record, has met all of the elements of a

compensable specific incident aggravation injury.  I would award

benefits accordingly.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


