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OPI Nl ON AND ORDER

The Arkansas Court of Appeals has reversed and remanded
for the Conm ssion to determ ne whether the clai mant
suffered “an aggravation of his preexisting |eft shoul der
injury.” Gladden v. Georgia Pacific Corp., CA10-462 (Dec.
8, 2010). Based on our de novo review of the entire record,
and in accordance with the remand fromthe Court of Appeals,

the Full Comm ssion finds that the claimnt did not prove he
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sust ai ned a conpensabl e aggravation of a preexisting |eft
shoul der i njury.
. H STORY

The record indicates that Kim Wyne d adden, now age
47, began treating with Dr. Kerry F. Pennington in February
2002: “Here with left shoulder pain. Has had nmultiple
injuries from WAs and notorcycle accidents. Has had a
known ri ght separated shoul der and his |eft shoul der now has
begun to have dim nished ROM ... He does quite a bit of cable
pulling at his job as a |l ogtruck driver. He has had no
recent injury, no joint warnth or swelling but he has had
mar ked decreased over head extensions of the arm...There is
poi nt tenderness in the left AC space with decreased ROM
with inability to extend | eft arm above a 90 degree angl e.
There are intact reflexes, sensoriumand strength.”

Dr. Pennington assessed “DJD of the left shoulder with
some tendinitis.” Dr. Pennington noted follow ng an x-ray
of the claimant’s |eft shoul der on February 11, 2002, “There
is mld arthritis seen particularly in the AC joint area.
There is some roughening of the glenoid fossa. | see no
areas of fracture, dislocation, malalignnent or bone

destruction.”
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The clainmant testified that he becane enployed as a
mllwight with the respondent-enpl oyer, CGeorgia-Pacific, in
June 2004. Dr. Pennington saw the clainmant in July 2005:
“Ri ght shoul der pain. He has had a first degree AC
separation for the last 10 years after a notorcycle racing
injury. Painis worse in the right arm but the |eft
shoul der is al so sonewhat painful....There is extrene
crepitus of both shoulders in the AC joint spaces,
particularly the right arm”

Dr. Penni ngton assessed “DJD, both shoul ders and knees;
insormia.” An x-ray was done on July 15, 2005:

Bot h shoul ders are viewed with and w t hout wei ght
bearing. The acrom oclavicular joint on the right
and left side both appear sonmewhat w de but

there is no separation of the joint with weight
bearing. The patient does not have any visible
fractures or other pathology of the shoul ders.

| MPRESSI ON: THE ACROM OCLAVI CULAR JO NTS ARE

SLI GHTLY W DE I N APPEARANCE BUT THIS | S TRUE
SYMVETRI CALLY. THERE | S NO DI STRACTI ON OR

DI SPLACEMENT OF THE JO NTS WHEN WEI GHT BEARI NG | S
UTI LI ZED. NO OTHER DEFI NI TE PATHOLOGY | S

SEEN.  NO DEFI NI TE SEPARATI ON I S CONFI RMVED.

Dr. Pennington noted on July 28, 2005, “H s [right
shoul der] MRI shows a tendonosis with a full thickness tear
of the distal and the supraspinatus tendon.” Dr. John O
Lytle perforned a rotator cuff repair of the claimant’s

ri ght shoul der in Septenber 2005.
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The parties stipulated that the claimant sustained a
conpensabl e neck injury on Decenber 12, 2007. The cl ai mant
testified, “I was changing a gear on a raw oil dry fuel live
bottom screw, nyself and one other enployee. W took the
taper lock out of the center of the gear, he handled it. |
grabbed the gear, had oil all over ny gloves, turned to sit
it on the catwal k, slipped out of ny gloves, bounced, I
tried to catch it and it snatched nme down to the catwal k, at
which time I felt the pull in my upper back, neck and
shoul ders.”

The record does not show that the claimant conpl ai ned
of any pain or synptons in his |left shoulder inmediately
foll owed the Decenber 12, 2007 accident. Instead, an x-ray
of the claimant’s right shoul der was done on Decenber 13,
2007, wth the follow ng inpression: “Prom nent inferior
osteophyte md clavicle. Degenerative changes of the AC
joint. No definite evidence for acute findings.”

An energency physician’s record dated Decenber 13, 2007
i ndicated, “Pt states that he injured his R shoul der
yesterday @1:00 p.m” The claimant was di agnosed with 1.

R shoul der sprain. 2. Miscle Spasm 3. Radicul opat hy.
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Dr. Mchael D. Payne noted on Decenber 18, 2007 that
the claimant had injured his right shoul der at work five
days earlier, and that the claimant had “jerked R arni while
lifting a heavy object. Dr. Payne’ s assessment was 1. R
shoul der & neck strain. 2. Neuropathy.

The clai mant signed a Form AR-N, Enpl oyee’s Notice O
I njury, on Decenber 23, 2007. The Accident Information
section of the Form AR-N indicated that the clainmant had
injured his right shoul der on Decenber 12, 2007: “Lifting a
gear that weighed app. 143 Ibs. Attenpted to set it on the
cat walk and it slipped out of my hand. | attenpted to
catch it, it pulled me down to the cat wal k that’s when I
felt something pull in my shoul der.”

The record indicates that the claimant filled out a
Patient H story for Dr. Ethan J. Schock on January 17, 2008.
The claimant indicated on the Patient History that he had
I njured his Shoul der on Decenber 12, 2007, and that the
“Right” and “Left” side were involved. The claimnt
indicated on a Pain Drawing Grid Assessnent that he was
suffering from“Ache” in the left and right shoulder. Dr.
Schock reported on January 17, 2008:

He is referred for evaluation of his right
shoul der....He injured his right shoul der
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on Decenber 12, 2007. This occurred when a gear
wei ghi ng 140 pounds slipped fromhis hands. He
tried to catch it, and had a traction type injury
to his right shoulder....H s initial synptons
following the injury was pain shooting fromhis
shoul der towards his el bow and pai n and nunbness
in his hand, especially the index and | ong
finger....He has pain in the base of his neck,
pain in his periscapular region, pain in the

| at eral aspect of his shoulder, radiating towards
his el bow, but he deni es any weakness in his
shoul der. . ..

Dr. Schock’s inpression was “Ri ght shoul der tractiona
injury with subsequent shoul der pain and nunbness in the
hand.” The record indicates that the clai nant subsequently
treated with a physical therapist for pain in the clainmnt’s
neck and right shoul der.

The claimant filled out a Health/Hand Information Sheet
at a nedical clinic on January 31, 2008. On this
i nformati on sheet, the clainmant described the Decenber 12,
2007 accident and indicated that only his Right side was
affected. Dr. Reginald J. Rutherford provided an EMG Report
on January 31, 2008: “M. d adden is seen for
el ectrodi agnostic testing referable to conpl aint of nunbness
of the index and long fingers right hand. On exam nation
there is normal strength and symetrical reflexes both upper
extremties....The nerve conduction study is normal. On

el ectromyographi c exam nation there is active denervation
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right C7 nyotome with chronic changes noted right triceps
nmuscle. MRl study of the cervical spine is recommended.”

The claimant wote on a nedical H story Form dated
February 15, 2008 that he was feeling pain in “both
shoul ders” as a result of the Decenber 12, 2007 acci dent.

Dr. Tim Burson exam ned the claimant on April 1, 2008:
“M. d adden has had neck pain since Decenber 12, 2007. He
was |ifting a heavy piece of equipnment at work and felt pain
in both shoulders....He nost |ikely needs surgery which
woul d be an anterior cervical diskectony at C6-C7.”

Dr. Schock noted on May 1, 2008, “He is here for fina
consideration of his right shoulder as related to a work
injury....M. dadden is released fromny care, as | do not
think that he has a shoulder injury. | believe his synptons
are consistent with the findings of the cervical disk
I njury, and exam nation and radiol ogical tests have shown
the rotator cuff and shoulder to be intact.”

Dr. Penni ngton saw the cl ai mant on May 16, 2008:

Wrkman's conp visit. He was trying to catch a

pi ece of equi pment that was falling and devel oped
sudden onset of nunbness fromthe right el bow
down, pain in the right shoul der and neck. He has
been worked up by Dr. Schock. There is sone

guesti on about whether he had a | oose foreign body
in his right shoul der.
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He had previous rotator cuff repair on that

shoul der. He does have a ruptured disk with

ri ght-sided inpingenment. He is also having pain
in the left shoulder....

He has crepitus noted along the nedial aspect of
his clavicle with abduction of the shoulder. He
has a pl us/ m nus inpingenent on the right

shoul der. He has a positive inpingenent on the
| eft shoulder. | suspect his headaches are
muscul ar from his neck

Dr. Penni ngton assessed “Ruptured disk of C6-C7;
Congeni tal spinal canal stenosis as well; Possible | oose
forei gn body, right shoulder; Bilateral tendinitis of the
shoul ders.” Dr. Burson perfornmed an anterior cervica
di skectony at C6-7 on Septenber 12, 2008. The pre- and
post - operati ve di agnosis was “C6-7 herniated nucl eus
pul posus.” Dr. Burson noted on Cctober 23, 2008 that the
cl ai mant conpl ained of pain in both shoul ders.

The claimant followed up with Dr. Pennington on
Novenber 4, 2008: “Having trouble with his shoulders. Not
resting at night because of this. He is having significant
di sconfort with abduction; the left shoulder in
particular....O He has a positive inpingenent on the |eft
side. He has tenderness in the trapezius bilaterally.
There is less pain of the right shoulder.” Dr. Pennington
assessed “Tendinitis, left shoulder; DJD of the cervical

spine with spasm?”



d adden - F801292 9

Dr. Lytle exanmi ned the claimant on Decenber 11, 2008:

Kim 3 adden is a 44 years old mal e who conpl ai ns
of bilateral shoulder pain. The left side is
worse. He was injured on 12/12/07. He renoved a
140 pound gear froma piece of equi prment and
states that it slipped out of his hands bouncing
to the catwal k where he was working. He grabbed a
pi ece before it fell to the bottom | evel where
peopl e were wal king and working. He states he

t hen caught it and snatched himdown to the
catwal k. ... He has been reconrended to have a
functional capacity evaluation to evaluate his
ability to return to work. He does not think he
can do that because the pain in his shoulders...

Left shoul der: Inspection shows no obvi ous
deformty, or atrophy of the supraspinatus,

i nfraspi natus, or deltoid nuscles....The rotator
cuff is tender when palpated with the armin
extension. The AC joint is hypertrophied and

t ender.

Range of notion is good....I|Inpingenent tests cause
I ncreased pain. Cross-armtest is painful.
Passive abduction with internal rotation causes
pain frominpingenent....

X-RAY: AP/ Y LT SHOULDER show hypertrophi ed and
arthritis at the ACjoint. There are chronic
changes at the greater tuberosity....

Because of the persistence of his pain and changes
in the shoulder joint and AC joint we will plan an
MRl of the left shoulder for further eval uate
(sic) the status of the rotator cuff and the AC
joint. WII plan further managenent as

I ndi cated....

An MRl was taken on Decenber 18, 2008, with the
foll owi ng inpression, “Large full thickness tear of rotator

cuff noderate degree traction surfaces. Degenerative
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changes of chronic navicular joint with inferior
hypertrophi ¢ bony changes.”
The claimant followed up with Dr. Lytle on January 14,
2009:
He is here today to discuss the MRl of his |eft
shoul der. The test done 12/18/08 show (sic) a
full thickness tear of the rotator cuff on the
| eft shoulder with significant retraction....
This is discussed at | ength. He has undergone
rotator cuff surgery on the right side in the
past. It is my opinion that this injury occurred
at the time of his original injury in Decenber of
2007. That is the tine that synptons began and he
was relatively asynptomatic fromthat point.
W will plan a rotator cuff repair of the left
shoul der has (sic) an outpatient in the near
future. He understands and will have a m ni num of
12 weeks Rehabilitation follow ng that surgery....
The claimant participated in a Functional Capacity
Eval uati on on January 22, 2009: “M. Kim G adden conpl et ed
functional testing on this date with reliable results.
Overall, M. d adden denonstrated the ability to perform
work within the MEDI UM Physi cal Demand C assification
defined by the US Dept. of Labor’s guidelines over the
course of a normal workday with the linmtations noted
above.”
Dr. Lytle performed surgery on January 29, 2009: “1)

Arthroscopi c debridenment of the rotator cuff and anterior
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| abrum 2) Distal clavicle resection. 3) Acrom opl asty.
4) Rotator cuff repair left shoulder.” The post-operative
di agnosis was “Rotator cuff tear |eft shoul der, inpingenent
| eft shoulder with hypertrophic arthritis at the ACjoint.”

Dr. Burson reported on February 10, 2009, “He had an
anterior cervical diskectony on Septenber 12, 2008. He
seens to be doing about the sane. He has nunbness and
tingling in his hands. He conplains of pain in his right
hand in the index and mddle finger....Fromour standpoint,
he has reached maxi mum nedi cal inprovenent....he qualifies
for an inpairnment rating of 10%to the body as a whole. W
will see himback p.r.n.” The parties stipulated that the
cl ai mant reached maxi mum nedi cal inprovenent for his
conpensabl e neck injury on February 10, 2009, and that the
respondents paid a 10% anat om cal inpairnent rating.

A pre-hearing order was filed on April 16, 2009. The
cl ai mant contended, anong ot her things, that he sustai ned
“conpensabl e right shoul der and | eft shoulder injuries on
Decenber 12, 2007....Dr. Lytle has reconmended surgery for
t he shoul der. The claimant contends that he is entitled to

continued nedical care and treatnent fromDr. Lytle for the
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right and left shoul der injuries sustained in the Decenber
12, 2007 incident.”

The respondents contended that the clai mant had been
provi ded all appropriate benefits to which he was entitl ed,
and that the claimnt’s “Decenber 2007 injury was to his
cervical spine....the treatnent the clainmant is seeking for
hi s shoul ders is not reasonably necessary or causally
related to his Decenber 12, 2007 work-related injury....The
respondents contend that the clainmant’s shoul der conpl aints
are due to a pre-existing condition rather than due to the
Decenber 12, 2007 claim?”

The parties agreed to litigate the follow ng issues:

1) Conpensability of left and right shoul der
injuries by specific incident on Decenber 12,
2007.

2) If conpensability is overcone, the claimant’s
entitlement to additional nedical treatnent, and
tenporary total disability benefits fromthe date
| ast paid to a date to be determ ned, and
attorney’s fees nust be addressed.

The parties deposed Dr. Lytle on May 19, 2009. The
respondents’ attorney questioned Dr. Lytle:

Q ©Did[the claimant] indicate that his shoul der
conplaints, both his right and his | eft shoul der
started on Decenber the 12'" of 2007, or was that
your i npression?

A, Yes, it was ny inpression that the injury was
the starting point of both of the problens....
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Q \What were your findings fromreview ng the
films fromthe MRI?

A. That he had a full thickness tear of the
rotator cuff with retraction of the supraspi natus
tendon....|l did not have any reason to doubt the
hi story that was given nme. And the nechani sm of
injury that he described to me of snatching a
heavy wei ght is sonething that could cause a
rotator cuff tear. And so in ny opinion, | agreed
that this was nost |ikely due to his injury that
he had described to ne originally.

) (Okay. Was there any way fromthe MRl filmto
show whet her or not his coul d ve possibly been
fromwear and tear versus an acute or a traumatic
i nci dent ?

A. No, not really....

Q D d he give you a history of having any kind
of conplaints or problenms wth his |eft shoul der
bef ore Decenber the 12'" of 2007?

A. No, that’s one of the points that he was so
ri gorous about in saying, “M shoul der was fine.”

Q And so | take it that’s why you gave the
opi nion, as you ve stated here today in your
report of January 28'", 2009, that the injury
occurred at the time of the original injury in
Decenber of 20077

A. Yes.

Q \Wat treatnent have you provided for M.
d adden? | know he’s had surgery, and | don’t
believe | have a copy of that report in ny file.

A, On 1/29/09 he underwent arthroscopic

debri denent of the rotator cuff and the anterior

| abrum and a distal clavicle resection of acrom on
pl asty (sic) and rotator cuff repair of the left
shoul der.
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Q Didyou find any degenerative process in the
shoul der, |eft shoul der when you did the surgery
on January 29, 20097

A.  Not specifically.

Q \What type of recovery has M. d adden had
since the surgery on January 29'"?

A. Let nme retract that one second and go back.
He did have hypertrophy and arthritis at the AC
joint, which again in a man that works is not an
unusual finding. But that was part of his
sequel ae of synptons.

Q Cay.

A.  So as specific as the way you asked the
guestion about degenerative changes, yes, he had
some arthritis changes at the AC joint. That is,
| don’t know exactly how to say that, but as you
do rotator cuff surgery, you address that problem
as part of the whole spectrumof care as part of

t he surgery...

Q Based upon the records that we have for his
treat ment before Decenmber 12'", 2007 when he had
the incident at Georgia Pacific, would that change
your opinion as far as his report to you that his
synptonms began as a result of the incident in
Decenber of 20077

A. It is evidence that M. G adden had sone
synptons and problens with his shoul der before
that tine.

Q So, again, you cannot state within a
reasonabl e degree of nedical certainty that the
incident, or the injury, accident, that he had in
Decenber of 2007 was the reason for his surgery
and treatnment that you provided for himin
Decenber of 2008 and into 20097

A. No, | cannot. That is correct...
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The claimant’s attorney questioned Dr. Lytle:

Q You said earlier during direct exam nation
that it’s not uncommon for soneone to have the
rotator cuff tear like this and it woul d get
masked by sonething else. Are you aware al so that
M. dadden at this same tinme suffered a cervica

i njury which required surgery?

A Yes.

Q And is that possible that it masked it for the
first couple of nmonths until he -

A. That is possible. That is a reasonable
ssunption....

Q As far as your understanding in having treated
M. d adden, do you see himas a straightforward,
honest person?

A. | have no reason to doubt M. @ adden’s

hi story that he was injured. | think |I have no
reason to doubt that he was injured in an acci dent
in 2007. | do believe there were probably sone
synptonms of his shoul der that preceded that that
he may not have been forthright to nme about.

Q | guess, but do you believe the najor reason
for his surgery that you performed this year to
his | eft shoulder, the maor reason for it was
that incident Decenber the 12'" of *‘07?

A. That was the history that he gave ne. And
like | stated, | had no reason to doubt his
history, and | recorded it as he very explicitly
stated to ne. ..

Q If the judge found out that actually he was
conpl ai ni ng about his |eft shoul der since the

i nci dent of Decenber the 12'", ‘07 through his
wife's testinony and co-workers’ testinony, even
t hough in the nedical records they weren’'t
treating his right shoulder, would that change
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your opinion that nore likely than not his injury,
his left shoulder condition was related to that
i nci dent ?

A. | don’t have any question that the incident of
Decenber of 2007 aggravated his shoulder. | do
believe if he sustained a significant rotator cuff
at that time that was acute, that he would have
conpl ained of pain and to see to that. |If this
was the sanme as it had been for a long tine,

think his other injuries certainly took
precedence. Did | answer your question?

Q Yes, sir, youdid. | was just trying to, then
based on what you’ ve seen and what you’ ve been
shown here today, do you have an opinion as to
whet her or not 51 percent of the nore need for his
treatment on his left shoulder is related to the
Decenber the 12'", * 07 incident?

A. I'’mnot sure | can answer that with a
reasonabl e degree of nedical certainty, to use
your terns.

The respondents’ attorney re-exanmned Dr. Lytle:

Q You indicated that you felt the Decenber 2007
i nci dent aggravated his |eft shoul der?

A Yes.

Q Are there any objective findings to show that
t he Decenber 2007 incident aggravated his |eft
shoul der ?

A.  Not other than when he cane to ne and had

obj ective findings, and his subjective conplaints
were that he injured his shoul der in Decenber of
2007.

Q GCkay. |If he had aggravated his shoulder in
Decenber of 2007, would you have anticipated he
woul d have reported that to the doctors that were
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treati ng hi mbetween Decenber 2007 and March 313!
of 20087?

A. | would ve expected that, yes....

After a hearing, an adm nistrative |aw judge filed an
opi nion on Septenber 4, 2009. The administrative |aw judge
found that the claimant “failed to prove by a preponderance
of the evidence that he sustained conpensable injuries to
his left or right shoulders by specific incident on Decenber
12, 2007.” The Full Comm ssion affirmed and adopted the
adm nistrative law judge' s decision in an opinion filed
March 15, 2010. The Court of Appeals has reversed and
remanded with directions to determ ne “whether, on Decenber
12, 2007, d adden suffered an aggravation of his pre-
existing left-shoulder injury.”

1. ADJUDI CATI ON

Act 796 of 1993, as codified at Ark. Code Ann. 811-9-
102(4) (Repl . 2002), provides:

(A) “Conpensabl e injury” neans:

(i) An accidental injury causing internal or
external physical harmto the body ...

arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by tine and place of occurrence[.]
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A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “Qnojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A)(i). The
requi renent that a conpensable injury be established by
nmedi cal evi dence supported by objective findings applies
only to the existence and extent of the injury. Stephens
Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W2d 472
(1997) .

In the present matter, the Court of Appeals has
instructed the Comm ssion to determ ne whether, on Decenber
12, 2007, the claimnt “suffered an aggravation of his
preexisting left-shoulder injury.” 1In workers’ conpensation
| aw, an enpl oyer takes the enpl oyee as he finds him and
enpl oynment circunstances whi ch aggravate pre-existing
conditions are conpensable. Heritage Baptist Temple v.
Robison, 82 Ark. App. 460, 120 S.W3d 150 (2003), citing
Nashville Livestock Comm’n v. Cox, 302 Ark. 69, 787 S.W2d
664 (1990). An aggravation of a preexisting non-conpensabl e
condition by a conpensable injury is, itself, conpensable.

Oliver v. Guardsmark, Inc., 68 Ark. App. 24, 3 S.W3d 336
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(1999). An aggravation, being a newinjury with an

i ndependent cause, nust neet the requirenents for a
conpensable injury. Ford v. Chemipulp Process, Inc., 63
Ark. App. 260, 977 S.W2d 5 (1998).

The burden of proof of a conmpensable injury shall be on
t he enpl oyee, and the burden of proof shall be a
preponderance of the evidence. Ark. Code Ann. 811-9-
102(4) (E) (i) (Repl . 2002). Preponderance of the evidence
nmeans the evidence having greater weight or convincing
force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206
S.W2d 442 (1947).

The Full Conmm ssion finds that the instant claimnt did
not prove by a preponderance of the evidence that, on
Decenber 12, 2007, he suffered a conpensabl e aggravati on of
a pre-existing left-shoulder injury. According to the
record, the claimant first conpl ained of |eft shoul der pain
when he treated with Dr. Pennington in February 2002. Dr.
Penni ngt on assessed degenerative disc disease and tendinitis
in the claimant’s |l eft shoulder. The clai nant began wor ki ng
for the respondent-enployer in June 2004, and the parties
stipulated that the clai mant sustai ned a conpensabl e neck

injury on Decenber 12, 2007. The claimant testified that,
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while trying to grab a falling gear on Decenber 12, 2007, he
was “snatched down” to a catwal k and felt an inmedi ate
“pulI” in his upper back, neck, and shoul ders. The cl ai nant
appears to argue in his brief to the Full Comm ssion that he
sustained a left rotator cuff tear on Decenber 12, 2007.

It is wthin the Comm ssion’s discretion to determ ne
the credibility of each witness and the weight to be given
his testinony. Johnson v. Hux, 28 Ark. App. 187, 772 S.W2d
362 (1989). The Conmm ssion may accept and translate into
findings of fact only those portions of the testinony it
deens worthy of belief. Univ. of Ark. Med. Sciences v.
Hart, 60 Ark. App. 13, 958 S.W2d 546 (1997). In the
present matter, the record does not corroborate the
claimant’ s contention that he injured his left shoul der on
Decenber 12, 2007. The claimant infornmed an energency
physi ci an on Decenber 13, 2007 that he had injured his right
shoul der at work the previous day. An x-ray of the
claimant’ s right shoul der was done on Decenber 13, 2007, and
there was no indication that the claimnt had injured his
| eft shoulder. Dr. Payne reported on Decenber 18, 2007 that
the claimant had injured his right shoulder, not his |eft

shoul der.
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The clai mant signed a Form AR-N, Enpl oyee’s Notice O
I njury, on Decenber 23, 2007. The Accident Information
section of the Form AR-N indicated that the claimant injured
his right shoulder as the result of lifting and being pulled
down by a heavy gear. There was no report of an injury or
accident involving the claimant’s |eft shoul der. When the
claimant treated with Dr. Schock begi nning January 17, 2008,
the claimant essentially indicated that his right and |eft
shoul ders were hurting. Yet Dr. Schock expressly reported
that the claimant had injured only his right shoul der on
Decenber 12, 2007. Dr. Shock’s inpression on January 17
2008 was “Right shoulder injury with subsequent shoul der
pai n and nunbness in the hand.” The claimant indicated at
Dr. Rutherford s clinic on January 31, 2008 that the
claimant had injured his “Right side,” not his left
shoul der.

An MRl performed Decenber 18, 2008 showed a full -
thickness tear in the clainmant’s left shoulder. Dr. Lytle
opi ned on January 14, 2009 that the |eft-shoulder injury
“occurred at the time of his original injury in Decenber
2007.” Dr. Lytle subsequently performed a left rotator cuff

repair. Nevertheless, the Full Conmm ssion nust assign
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m ni mal probative weight to Dr. Lytle’s opinion regarding
causation of the claimant’s | eft shoul der condition, because
Dr. Lytle’s opinion was based on a history given by the

cl ai mant which was not credible. The record and evi dence
bef ore the Commi ssion does not denonstrate that the clai mant
injured his left shoul der on Decenber 12, 2007. After Dr.
Lytle was inforned at deposition regarding the history of
the claimant’s | eft shoul der condition, Dr. Lytle testified
that he could not state “within a reasonabl e degree of

nmedi cal certainty” that the Decenber 2007 acci dent was the
cause of the surgery provided by Dr. Lytle. Nor does the
record support a contention that the claimant’s |eft

shoul der condition was initially “nmasked” as a result of the
cl ai mant’ s conpensabl e neck injury.

Based on our de novo review of the entire record, and
in accordance with the remand fromthe Court of Appeals, the
Ful | Comm ssion finds that the claimant did not prove by a
preponderance of the evidence that he sustained a
conpensabl e injury to his left shoulder. The clainmnt did
not prove that he sustained an accidental injury causing
internal or external physical harmto his |eft shoul der.

The claimant did not prove that he sustained an injury to
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his | eft shoul der which arose out of and in the course of
enpl oyment, required nedical services, or resulted in
disability. The claimnt did not prove that he sustained a
conpensabl e injury to his left shoul der which was caused by
a specific incident identifiable by tine and pl ace of
occurrence on Decenber 12, 2007. The clainmant did not
establish a conpensable injury to his |eft shoul der by
nmedi cal evidence supported by objective findings not within
the claimant’s voluntary control. The left rotator cuff
tear shown on the Decenber 18, 2008 MRl was not the causal
result of the Decenber 12, 2007 stipul ated conpensabl e neck
injury. The claimant did not prove that he suffered a
conpensabl e aggravation of a preexisting |eft-shoul der
injury.

The Full Comm ssion therefore affirnms an adm nistrative
| aw judge’s finding that the claimant did not prove he
sustai ned a conpensable injury to his left shoulder. This

claimis denied and di sni ssed.
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I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority

opi nion. After a de novo review of the record, | find that

t he clai mant has proved by a preponderance of the evidence
that he sustained a conpensable | eft shoul der aggravati on
injury during the Decenber 12, 2007 incident and | would
award benefits accordingly.

The cl ai mant worked for the respondent as a
mllwight, maintaining all of the heavy equi pnent involved
in the running of a mll. On Decenber 12, 2007, the cl ai mant
was involved in a specific incident involving a gear
wei ghi ng 134 pounds. The cl ai mant descri bed the incident as
fol |l ows:

| was changing a gear on a raw oil dry

fuel live bottom screw, nyself and one

ot her enpl oyee. W took the taper |ock
out of the center of the gear, he
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handled it. | grabbed the gear, had oi

all over my gloves, turned to sit it on

the catwal k, slipped out of ny gl oves,

bounced, | tried to catch it and it

snatched nme down to the catwal k, at

which tinme | felt the pull in ny upper

back, neck, and shoul ders.

The respondents have accepted a cervical injury
resulting fromthis Decenber 12, 2007 incident. Wile the
claimant’s initial treatnment was for his neck and right
shoul der, on January 17, 2008, |ess than one nonth after the
injury, the clainmnt showed a problemw th the | eft shoul der
on Dr. Ethan Schock’s patient history. Wiile the clai mant
didn’'t receive any significant treatnment to his left
shoul der for several nonths after his initial visit with Dr.
Schock, this was because the claimant was receiving nore
i medi ate treatnment for his neck injury. When the clai mant
was ultimately given an VMRl by Dr. John Lytle, the left
shoul der showed a significant rotator cuff tear.

The majority has, again, denied the |eft shoul der
injury. It is unclear, but the magjority has denied the claim
either on the theory that the injury didn’t occur during the
gear-catching incident because the claimant didn’'t report it

i medi ately after the incident, or, on the theory that the

claimant’s injury is a pre-existing condition, which the
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Court has already once remanded this claimback to the
Comm ssion to consider whether a pre-existing condition was
aggravat ed by the gear-catching incident. Under either
theory, the majority has not conplied with the Court of
Appeal s mandat e.

The majority states:

An MRl perforned Decenber 18, 2008,
showed a full-thickness tear in the
claimant’s left shoulder. Dr. Lytle

opi ned on January 14, 2009 that the

| eft-shoulder injury “occurred at the
time of his original injury in Decenber
2007.” Dr. Lytle subsequently perforned
a left rotator cuff repair.
Nevert hel ess, the Full Conmm ssion nust
assign mnimal probative weight to Dr.
Lytl e’ s opi nion regardi ng causati on of
the claimant’ s | eft shoul der conditi on,
because Dr. Lytle’s opinion was based on
a history given by the claimant which
was not credible. The record and

evi dence before the Conmm ssion does not
denonstrate that the claimant injured
his | eft shoul der on Decenber 12, 2007.
After Dr. Lytle was informed at
deposition regarding the history of the
claimant’s | eft shoul der condition, Dr.
Lytle testified that he could not state
“Wthin a reasonabl e degree of nedica
certainty” that the Decenber 2007

acci dent was the cause of the surgery
provided to Dr. Lytle. Nor does the
record support a contention that the
claimant’s | eft shoul der condition was
initially “masked” as a result of the
cl ai mant’ s conpensabl e neck injury.
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There are several problematic concl usions
contained in the majority’s opinion. The Conmi ssion is
obliged to make findings and conclusions with sufficient
detail and particularity to allow the Court to decide
whet her its decision is in accordance with the law. Wi ght
V. Anerican Transportation, 18 Ark. App. 18, 709 S.W 2d 107

(1986). See also Peters v. Doyle, 2009 Ark. App. 722.

The majority states:

Nevert hel ess, the Full Comm ssion nust

assign mnimal probative weight to Dr.

Lytl e’ s opi nion regardi ng causati on of

the claimant’s | eft shoul der condition,

because Dr. Lytle’s opinion was based on

a history given by the clainmant which

was not credible.

It is unclear what portion of the history given by
the claimant the majority is deem ng not credible, but the
majority seens to be asserting that the history is not
credi bl e because the claimant told the doctor it happened on
Decenber 12, 2007, during the gear-catching incident. This
Is the entire crux of the case. The claimant’s history
cannot be deenmed “not credible” sinply because he told the
doct or about the gear-catching incident, which I would note,
since the gear in question weighs 134 pounds, is exactly the

type of incident that would aggravate a pre-existing
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shoul der condition. | find the claimant to be an extrenely
credi bl e wi tness.

The majority then goes on to state:

The record and evi dence before the

Conmi ssi on does not denonstrate that the

claimant injured his |left shoul der on

Decenber 12, 2007.

Again, this is the entire crux of the case, yet
the majority has given no analysis, no evidentiary support,
and no findings of fact to support this statenent. | submt
that the majority has chosen to nake a basel ess concl usi on
rat her than findings of fact followed by a concl usion,
because the entire record supports a finding that the
cl ai mant sustained an aggravation injury to his |eft
shoul der on Decenber 12, 2007, during the gear catching
i nci dent.

In fact, Dr. Lytle stated:

| did not have any reason to doubt the

history that was given ne. And the

mechani smof injury that he described to

me of snatching a heavy weight is

sonmet hing that could cause a rotator

cuff tear. And so in ny opinion,

agreed that this was nost likely due to

his injury that he had described to ne
originally.
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As to the issue of the injury being masked, which
the majority states the record does not support, and for
which there is sone argunent that the majority is actually
denying this claim Dr. Lytle testified:

Q You said earlier during direct

exam nation that it’s not uncommon for
soneone to have the rotator cuff tear
like this and it would get nasked by
sonmething el se. Are you aware al so that
M. d adden at this same tinme suffered a
cervical injury which required surgery?
A: Yes.

Q And is that possible that it nmasked
it for the first couple of nonths until
he- -

A: That is possible. That is a
reasonabl e assunpti on.

The majority al so makes a concl usi on regarding
the maj or cause of the claimant’s shoul der surgery:?

After Dr. Lytle was informed at
deposition regarding the history of the
claimant’ s | eft shoul der condition, Dr.
Lytle testified that he could not state
“Wthin a reasonabl e degree of nedica
certainty” that the Decenber 2007

acci dent was the cause of the surgery
provi ded by Dr. Lytle.

1 woul d note that nmjor cause is not even the standard
necessary for a claimant to receive reasonably necessary nedi cal
treatment. The conpensable injury has to be a factor in the need
for treatnent. See Wllians v. L & WJanitorial, Inc., 145 S.W
3d 383, 145 S.W 3d 383:
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The majority has not conplied with the Court of
Appeal s mandate. Wiile the majority concludes, after naking
several other irrelevant conclusions, that the claimnt did
not sustain a conpensabl e aggravation of a preexisting |eft
shoul der injury, the majority has not actually nade any
findings of fact regardi ng aggravation. As to aggravati on,
the actual issue for which this case was renmanded back to
the Comm ssion, Dr. Lytle stated: “lI don’t have any question
that the incident of Decenber of 2007 aggravated his
shoul der.”

Based on the claimant’s credi ble testinony, the
ci rcunst ances of the gear-catching incident, the nedical
record, and Dr. Lytle' s credible testinony, | find that the
cl ai mant sustai ned a conpensabl e aggravation injury on
Decenber 12, 2007.

For the aforenentioned reasons | nust respectfully

di ssent.

PH LI P A HOOD, Conm ssioner



