
 
    NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G008206   

SARAH GEORGE,
EMPLOYEE                               CLAIMANT

FLASH MARKETS, INC.,
EMPLOYER                               RESPONDENT

CHARTIS CLAIMS, INC.,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED NOVEMBER 15, 2011

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JERED MEDLOCK,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE WALTER MURRAY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 10, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
December 1, 2010, and contained in a pre-
hearing order filed December 2, 2010, are
hereby accepted as fact.

2. The claimant has proven by a preponderance of
the evidence the existence of objective
medical findings regarding her low back.
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3. The claimant has failed to prove by a
preponderance of the evidence a causal
connection between the alleged specific
incident on or about July 9, 2010, and the
proven objective medical findings regarding
her lower back.

4. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury on or about July
9, 2010.

5. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to any benefits in this matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that she sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove
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these compensable injuries by a preponderance of the

evidence. 

Therefore we affirm and adopt the August 10, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

that the claimant sustained a compensable specific

incident back injury during her overnight shift on July

9, 2010, and would award benefits accordingly.

          On July 9, 2010, while working the overnight

shift, as part of her duties as a convenience store

cashier, the claimant testified that she was carrying

12-packs of soda cans and stacking them in the cooler. 

She stated that within 5-10 minutes of stacking, she had
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extreme lower back pain which moved after a few minutes

into her left leg.  The claimant called the manager, who

arrived a few hours later.  The claimant testified that

she informed the manager how she had hurt her back.  The

manager allowed the claimant to leave the store at

around 6:00 a.m.

          For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2002), must be established: (1) proof

by a preponderance of the evidence of an injury arising

out of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).
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          The employer takes the employee as it finds

him, and employment circumstances that aggravate

pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W. 3d

150 (2003); Pearline Williams v. L&W Janitorial, Inc. 85

Ark. App. 1, 145 S.W. 3d 383 (2004). 

          On July 22, 2010, the claimant went to see a

physician’s assistant, Mr. Benton Loggains.  Mr.

Loggains treated the claimant with medication and

ordered a CT scan which showed that the claimant has an

extra lumbar vertebra.  In his deposition, Mr. Loggains

indicates that the claimant did not know about this

congenital defect until after she had the CT scan

related to the work incident.  However, the claimant did

have previous back problems.  Mr. Loggains indicated

that both an MRI and X-ray were taken of the claimant in

2005.  Mr. Loggains testified that the 2005 radiograph

does, in fact, show a disc herniation at L4-5; which

with the new knowledge of the extra vertebra, is

actually an L5-6 herniation.  The 2005 MRI does not

indicate anything about an L6-S1 herniation.  In the

2010 MRI, an L6-S1 herniation is noted.  Mr. Loggains

testified that the 2010 MRI shows not only a new

herniation at the L6-S1 level, but a larger disc
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herniation at the L5-L6 level.  I find, from Mr.

Loggains’ deposition testimony, it is clear that the

claimant has met her burden of showing objective

findings of not only an aggravation injury, but a new

injury at the L6-S1 level.

          As for causation, the majority has affirmed

and adopted the opinion of an Administrative Law Judge. 

The Administrative Law Judge relies, in denying this

claim, upon the testimony of Ms. Brenda Womack and Ms.

Gloria Harp, who testified that the claimant told them

her injury was not work related, but was actually an old

injury.  When there are contradictions in the evidence,

it is within the Commission’s province to reconcile

conflicting evidence and to determine the true facts. 

White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001). The Commission is not required to

believe the testimony of the claimant or any other

witness.  The testimony of an interested party is always

considered to be controverted.  Continental Express v.

Harris, 61 Ark. App. 198, 965 S.W. 2d 811 (1998).  It

should be noted that both of these individuals work for

the respondent and the credibility of their testimony

must be considered as interested parties. 
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          On the other hand, the claimant testified that

she injured herself while twisting and lifting twelve-

packs of soda cans, immediately called her supervisor to

tell her that she had hurt herself, went to the doctor,

was supplied with objective medical findings related to

the incident, and was taken off work. I would note that

even if the claimant did tell her co-workers that she

had an old back injury, she had not yet had the test

which showed that she, in fact, had a new injury at the

L6-S1 level.  I find the claimant to be a credible

witness, and I would award her benefits related to an

aggravation at the L5-6 level and a new injury at the

L6-S1 level.

          For the aforementioned reasons, I must

respectfully dissent. 

    _______________________________
                        PHILIP A. HOOD, Commissioner


