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Claimant represented by the HONORABLE THOMAS W. MICKEL,
Attorney at Law, Conway, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed December 6, 2010.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of the within claim.

2. The employee-employer-insurance carrier
relationship existed on the date of injury,
October 23, 2007, and at all other pertinent
times.

3. There was incurred a compensable facial injury
by specific incident on that date.
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4. This claim is controverted in its entirety
with respect to the alleged neck and back
injuries.

5. The average weekly wage is sufficient to
entitle claimant to maximum compensation rates
of $504/$378, based on an average weekly wage
of at least $2,498.45.

6. The claimant sustained a 10% impairment rating
for the facial injury.

7. The claimant failed to establish by medical
evidence supported by objective findings that
he sustained a compensable injury to his neck
or back during and in the course of his
employment with the respondent-employer on
October 23, 2007.

8. The claimant sustained 12% wage-loss
disability, over and above his 10% impairment
rating.

9. The claimant’s attorney is entitled to a
controverted attorney’s fee on the indemnity
benefits awarded herein.

10. All issues not litigated herein are reserved
under the Arkansas Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 6, 2010 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a 12% wage

loss disability.  Based upon my de novo review, I find

that the claimant has failed to prove by a preponderance

of the evidence that he is entitled to any benefits over

and above his anatomical impairment rating.  

          The claimant sustained an admittedly

compensable injury on October 23, 2007, when he was

violently struck in the face by a cable during the

course of his employment.  The claimant received prompt

medical attention, including but not limited to two

surgical procedures, as well as, temporary total and

permanent partial disability benefits.  

          At the time of his injury the claimant was

employed as a driller for respondent-employer.  He had

held this position for only four to six months.  As a
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driller, the claimant was responsible for the drilling

rig and he would tell everyone else what to do.  This

position was much less physically demanding than his

previous jobs for respondent-employer as an assistant

driller or as a motorhand.

          The record reveals that the claimant was

released to return to light-duty work and such

restrictions were accommodated by respondents. 

Following his first surgery, the claimant was released

without restrictions by Dr. Jeffrey Miller on July 28,

2008.   Claimant was later removed from work for his

second surgery to remove the hardware from his face. 

However, by January 19, 2009, Dr. Miller again released

the claimant without restrictions.  Due to claimant’s

continued complaints of pain, the claimant was referred

to Dr. Butch Garlapati.  Dr. Garlapati released the

claimant to full duty on August 14, 2009.  

          When the claimant was initially released to

return to work with restrictions, respondent-employer

made accommodations for the claimant.  Claimant was

placed in a light duty job in the warehouse delivering

parts to the job sites.  Later the claimant was asked to

assist a new driller on the rig by sharing his

knowledge.  Since the claimant was not required to lift
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anything, these accommodations worked well with the

exception of the claimant’s inability to tolerate cold

temperatures. However when the weather warmed up, the

claimant was returned to his previous position as a

driller.  Claimant testified that during his absence

from the driller position, many procedures had changed. 

One such change led to an incident on June 18, 2008.

Claimant described the incident as follows:

...we were taking all the pipe out
of the ground and we had an add-on
piece, a big rubber seal that goes
on the pipe, something that I had,
I’ve seen once or twice before, it
was something new to add to the rig. 
Before we could take the bottom hole
assembly for the bottom section of
the pipe out of the ground we were
supposed to remove that.  And I was
still new to all that.  Well, I
didn’t remove it, I forgot about it. 
And I pulled the bottom hole
assembly into it and it got stuck...

          Tom Foshee, the rig operator, superintendent

for Desoto Drilling, testified that this “mistake” cost

the company in the “neighborhood of around 15,000"

dollars.  As such, a decision was made to demote the

claimant to the position of assistant driller.  Mr.

Foshee testified that he explained to the claimant that

the demotion would be to a “floating” assistant driller

position and would allow the claimant to take some time
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to get back into running a rig, to allow the claimant to

“get more comfortable with it” before he returned to the

drilling position again.  Mr. Foshee specifically

testified that he advised the claimant that he would be

back to a driller “in no time.” 

          The claimant’s demotion took the form of a

“Write Up” which set forth the corrective action taken

by the company.  The Documentation of Conduct form

requires a “Corrective Action Plan” and a “Next Action

Step if Problem Continues.”  Accordingly, the claimant

was advised in the document that he was “demote[d] back

to floating AD to have better understanding and skills

on Desoto’s equipment.”  If the problem continued, the

claimant was further advised on this document that

further demotions or possible termination may occur. 

The claimant took offence at this Document of Conduct,

refused to be demoted, and insisted that he be fired.  A

dispute has arisen as to whether the claimant was fired

or whether he voluntarily quit.  Nevertheless, it is

undisputed that the claimant walked off the job that day

taking a tally book that did not belong to him.  When

questioned whether the claimant’s physical abilities

played any role in the decision to demote him, Mr.

Foshee unequivocally testified that they did not. 
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Likewise, Johnny Leach, the Tire Pusher for Desoto

Drilling, testified that the claimant was not demoted

for any physical problems nor did the claimant have any

physical reasons for not being able to perform his job. 

Mr. Leach further testified that had the claimant not

walked off the job, he could have continued to work for

the company and could have worked his way back up to a

driller position. 

          A worker who sustains an injury to the body as

a whole may be entitled to wage-loss disability in

addition to his anatomical loss. Glass v. Edens 233 Ark.

786, 346 S.W.2d 685 (1961). The wage-loss factor is the

extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); Cross v. Crawford County Memorial Hosp., 54 Ark.

App. 130, 923 S.W.2d 886 (1996). The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education, and work experience. Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224,

970 S.W.2d 316 (1998); Bradley v. Alumax, 50 Ark. App.

13, 899 S.W.2d 850 (1995). Such other matters may also
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include motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130

(1990); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984); Glass, supra.  A claimant's lack

of interest in pursuing employment with her employer and

negative attitude in looking for work are impediments to

our full assessment of wage loss.  Logan County v.

McDonald, 90 Ark. App. 409, 206 S.W.3d 258 (2005);

Emerson Electric, supra. In addition, a worker’s failure

to participate in rehabilitation does not bar his claim,

but the failure may impede a full assessment of his loss

of earning capacity by the Commission. Nicholas v.

Hempstead Co. Mem. Hospital, 9 Ark. App. 261, 658 S.W.2d

408 (1983). The Commission may use its own superior

knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to

determine wage-loss disability. Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

          However, so long as an employee, subsequent to

his injury, has returned to work, has obtained other

employment, or has a bona fide and reasonably obtainable

offer to be employed at wages equal to or greater than

his average weekly wage at the time of the accident, he
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or she shall not be entitled to permanent partial

disability benefits in excess of the percentage of

permanent physical impairment established by a

preponderance of the medical testimony and evidence. 

Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  The

employer or its workers’ compensation insurance carrier

has the burden of proving the employee’s employment, or

the employee’s receipt of a bona fide offer to be

employed, at wages equal to or greater than his average

weekly wage at the time of the accident. 

          The evidence reveals that the claimant is

relatively young and has no physical restrictions placed

upon him by his treating physicians.  Claimant’s

surgeon, dentist, and pain specialists have all released

him to full duty.  The claimant was physically capable

of performing his job.  Claimant’s failure to follow

proper procedures led to an expensive and potentially

dangerous incident.  Rather than risk further equipment

damage as well as possible injury to the claimant or his

fellow workers, a decision was made to demote the

claimant and remove him from the position of authority

on the rig.  This demotion was never intended to be

permanent but was meant to allow the claimant time to

reacquaint himself to the rig.  Had the claimant not



Ezell - F711313 11

walked off the job, he would have been allowed to remain

an employee and he could have worked  himself back into

a position as a driller.  Thus, any decrease in his wage

earning ability was temporary. Moreover, the evidence

fails to preponderate in favor of a finding that the

claimant’s  compensable injury has affected his ability

to earn a livelihood.  Accordingly, when I consider the

claimant’s compensable injury together with the medical

evidence, his full duty release, as well as, his age,

education, work experience, motivation, credibility,

demeanor, and ability to earn his pre-injury wages after

he returned to work, I find that the claimant has failed

to prove by a preponderance of the evidence that he is

entitled to any wage loss disability.  Therefore, I must

respectfully dissent. 

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


