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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed February 15, 2011.  The administrative law

judge found that the claimant failed to prove he sustained a

compensable injury.  After reviewing the entire record de

novo, the Full Commission finds that the claimant did not

prove he sustained a compensable injury to his back. 
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However, the Full Commission finds that the claimant proved

he sustained a compensable injury to his right hip.        

I.  HISTORY

Melvin Trent Ely, age 56, testified that he became

employed with Fred’s Inc. in 2008.  Mr. Ely testified that

the respondent-employer hired him as a co-manager

responsible for overnight receiving.  The parties stipulated

that an employment relationship existed on February 25,

2010.  The claimant testified that he sustained a work-

related accidental injury on that date: “I was pulling [a

pallet jack] left to right and that’s when I felt the pain

[in] the back and my pelvis.  And I hollered at that point

because Pam had just went out with her cart to unload her

things.  I needed some assistance right away.”  

Sherita Salter, the respondent-employer’s store

manager, testified that she was working on February 25,

2010.  Ms. Salter testified, “We heard Mr. Ely holler,

‘Pat.’  And then he hollered, ‘Pam.’  And then he said,

‘Sherita.’  And I said, “Is that Mr. Ely hollering?’  And me

and Ms. Pat ran to the back room.  And we ran to the back

room, he said something had popped....That’s when we called

the ambulance.”  The claimant received emergency treatment
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on February 25, 2010, at which time it was noted, “felt pop

in pubic area while working pulling on jack.  Pain in sup

pubic scrotum area.”  It was noted that the claimant “denies

any pain in back.”  

The following findings resulted from a Radiology Report

dated February 25, 2010:

1.  The iliac bones and the pubic rami are intact. 
No evidence of acute fracture is seen.
2.  The sacroiliac and the hip joints are well
maintained.  There is no evidence of dislocation. 
The femoral heads and femoral necks are normal.
3.  A hernia mesh is noted in the right inguinal
area and in the suprapubic area.  
4.  The abdominal rectus muscles are normal.  No
evidence of intramuscular hematoma is seen.  The
subcutaneous tissue is normal.  There is no
evidence of subcutaneous hematoma.
5.  A first-degree spondylolisthesis at L5/S1 is
seen.

IMPRESSION:
1.  No evidence of acute fracture or dislocation
of the pelvic bones is seen.
2.  A first-degree spondylolisthesis at L5/S1.
3.  A hernia mesh is noted in the right inguinal
area and in the suprapubic area.

The claimant testified that he did not work for the

respondents after February 25, 2010.  

The record indicates that Dr. Lester Alexander saw the

claimant on March 1, 2010: “Pt. states he injured himself on

2-25-10 while at work pulling a pallet jack.  States that he

has tingling and numbness of both lower extremities, pain in
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lumbar spine, both legs get numb while he is lying down,

pain radiates to suprapubic area and down both medial thighs

to knees.”  Dr. Alexander’s examination of the claimant’s

lumbar spine showed pain, tenderness to palpation, and

vertebral tenderness.  The physician’s diagnosis was sprains

and strains of back, bilateral lower extremity strain, and

lumbar radiculitis.  The treatment plan was 1.  Flexeril 10

tid.  2.  Norco 10/325.  3.  Motrin 800 tid.  

The claimant’s exhibits include a prescription from Dr.

Alexander for Flexeril, dated March 1, 2010: “Take one

tablet by mouth three times daily as needed for muscle

spasm.”  Dr. Alexander signed a note on March 1, 2010

indicating that the claimant was totally disabled and unable

to work from March 1, 2010 until March 8, 2010.  The

claimant returned to Dr. Alexander on March 8, 2010:

SUBJECTIVE: This is a 54-year-old male patient who
comes in today for follow-up of pain in his lower
back which radiates into both legs....The pain is
worse in the lower back, but it radiates into both
posterior legs and medial thighs and into
the groin areas.

OBJECTIVE: Examination reveals an alert male
patient who appears to be mildly uncomfortable. 
He has hesitancy and guarding and gets on and off
the table with some difficulty.  He has very
restricted range of motion of the spine and
complains of pain with forward bending, rotation
or lateral bending.  Straight leg raising in the
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sitting position causes back and leg pain.  Deep
tendon reflexes are 2+ bilaterally at the knees
and ankles.

  
Dr. Alexander assessed “1) Lumbar strain.  2) Bilateral

lower extremity strains.”  Dr. Alexander’s plan was “1) He

will remain off work for another week.  2) A trial of

physical therapy will be ordered.  3) He will return here

for follow-up on March 15.”

Dr. Alexander signed a slip on March 8, 2010 indicating

that the claimant was totally disabled and unable to work

until March 15, 2010.  The claimant followed up with Dr.

Alexander on March 15, 2010: “There is tenderness of the

lumbar spine at L4-5.”  Dr. Alexander’s examination of the

claimant’s back showed pain, paraspinal tenderness, and

vertebral tenderness.  Dr. Alexander diagnosed

Spondylolisthesis of L5 on SI, Bilateral lower extremity

strain, and lumbar strain.  Dr. Alexander planned an MRI of

the lumbar spine and kept the claimant off work until March

22, 2010.

Dr. Alexander signed a slip on March 15, 2010

indicating that the claimant was totally disabled and unable

to work until March 22, 2010.  The claimant was instructed

to return for follow-up on March 22, 2010.          
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An MRI of the claimant’s lumbar spine was done on March

25, 2010:

Bilateral pars defects are noted at L5.  There is
mild or grade 1 anterolisthesis of L5 on S1.
There is loss of T2 signal at the L4-L5 and L5-S1
intervertebral discs.  There is no evidence of
acute disc herniation.  There is mild or minimal
disc bulging at L5-S1.  There is no evidence of
acute central canal narrowing.  The conus
medullaris appears normal.  There is slight
narrowing of the neural foramina at L5-S1 related
to the spondylolisthesis.  

IMPRESSION: Bilateral spondylolysis at L5 with
grade 1 spondylolisthesis of L5 on S1.  Mild
degenerative disc changes at L4-L5 and L5-S1
levels.  No evidence of acute disc herniation or
canal stenosis.

  
An x-ray of the claimant’s pelvis was done on April 22,

2010:

Anchor coils are seen overlying the lower pelvis. 
Hip joint spaces are fairly well-maintained. 
Minimal osteoarthritic spurring is noted about the
right hip.  A (sic) sacroiliac joints are normal. 
Spina bifida occulta is noted at the L5 level.  

Impression:
Minimal degenerative changes.  

The claimant was seen at a Veterans Administration

clinic on April 26, 2010:

55 yr old aam (sic) in today for right hip pain
that has been going on since February after rt.
hip popped while turning after using a floor jack
at Fred’s store.  Pt explains that this pain
throbs and occurs after lying or sitting for long
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periods of time.  Pain also starts with physical
activity.  Painful to palpation over lateral
aspect of rt. hip.  Pain appreciated with straight
leg raise on rt.  Pain is not radiating just local
to hip joint, throbbing.  Pt. explains that he has
had an back MRI which showed only a congenital
defect in his spine.  Recent x-ray only shows mild
degenerative disease and spina bifida occulta at
L-5....

Musculoskeletal: Pain with st. leg raise on rt,
painful palpation along rt. hip.
Back: No pain to palpation.  

It was further noted on April 26, 2010, “Back: NO PAIN

TO PALPATION.”  Dr. Edward J. Merritt’s assessment on April

26, 2010 was “1.  Right hip pain - MRI of rt. hip ordered -

will follow up with results, OTC pain meds along with

prescribed pain meds from Dr. Alexander, can apply dry heat

to area at night for poss. relief.”  

The record contains a Radiology Report dated June 2,

2010:

HISTORY: The patient is a 55-year-old male
complaining of chronic right hip pain....
FINDINGS: The urinary bladder, prostate, bowel,
testicles and muscular contours as well as signals
appear within range of normal.  The patient does
demonstrate small bilateral hydroceles.  Minimal
areas of susceptibility artifact are noted over
the anterior abdominal wall and right inguinal
region most likely representing previous hernia
repair.  The lower lumbar spine demonstrates no
obvious stenosis on the single set of coronal
images.  There are normal intraosseous signal
characteristics throughout the visualized pelvis
and proximal femurs.  Specifically no evidence of
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avascular microcyst is present.  The patient does
demonstrate increased linear signal in the
anterolateral aspect of the right acetabulum on T2
sequences suggestive of a small acetabular labral
tear.  The left acetabulum appears normal.  No
other significant abnormalities are demonstrated.  

Impression:
1.  Questionable anterolateral right acetabular
labral tear.  This could be more definitively
assessed with an MRI arthrogram of the right hip
using high resolution images.
2.  Bilateral small hydroceles.  

The record contains a Decision of Hearing Officer from

the Arkansas Appeal Tribunal, dated June 15, 2010.  The

Hearing Officer’s decision stated in part:

The claimant worked as a senior operations expert
for the employer.  The claimant was involved in an
accident while at work.  The claimant was injured,
and required to undergo a post-accident drug test. 
The claimant was tested positive for Darvocet. 
The employer policy prohibits any usage of
narcotics while operating the employer’s
machinery.  The claimant was discharged.  

The claimant was injured on February 25, 2010 due
to a work-related accident.  The claimant filed
his initial application for unemployment insurance
benefits on March 19, 2010.  The claimant
indicated on his application that he was not
available for or able to perform suitable work. 
The claimant’s condition prohibits any heavy
lifting.  The claimant’s last position required
him to perform such....

The claimant was discharged for violation of the
employer’s drug and alcohol policy.  The claimant
testified his wife inadvertently gave him the
wrong medication.  Although the claimant disputes
that he intentionally ingested a Darvocet tablet,
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the claimant was responsible for the administering
and ingestion of any prescribed medication.  This
was within the claimant’s control.  The claimant’s
actions were against the employer best interests. 
Therefore, the claimant was discharged from last
work for misconduct in connection with the work.  

The claimant testified he is available for and
able to work any position that does not require
him to lift objects in excess of 20 pounds.  The
claimant testified he has applied for various
positions.  Therefore, the claimant is available
for and able to perform suitable work.  

DECISION: The determination of the Department
denying the claimant benefits under Ark. Code Ann.
§11-10-514(a)(3)(A) is affirmed....

The record contains a Radiology Report dated August 4,

2010:

Lumbar spine in multiple projections: The height
of paravertebral bodies appear to be intact.  The
disc space at the level of L5-S1 is narrowed with
spondylolisthesis of first degree is noted.  Spina
bifida of L5 is noted.  The pedicles are intact. 
Calcification is seen in the aorta.  No fracture
is noted.  Status-post cholecystectomy is noted.  

Impression:
1.  Narrowing of the displaced seen at the level
of L5-S1 with spondylolisthesis of first degree is
seen.  If clinically indicated MRI of the lumbar
spine may be of value for further evaluation.      

A pre-hearing order was filed on September 15, 2010. 

The claimant contended that he injured his back, hips, and

pelvis on February 25, 2010.  The claimant contended that he
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was entitled to medical expenses, temporary total disability

benefits from February 26, 2010 to a date to be determined,

and fees for legal services.  

The respondents contended that there were no objective

medical findings to substantiate a compensable injury.  The

respondents contended that the claimant’s need for

treatment, if any, was based on a pre-existing degenerative

condition.  The respondents alternately contended that in

the event of an award, they were entitled to an offset

against payments made by third parties.  

The parties agreed to litigate the following issues:

“Compensability, medical expenses, temporary total

disability benefits, and attorney’s fees.”  

A hearing was held on November 19, 2010.  The claimant

testified that the condition of his hip and back was not

improving and that he had difficulty sitting and standing. 

The claimant testified that he was unable to perform full-

time employment in retail, but that he had worked as a

consultant for a radio station.  The claimant testified that

he had earned approximately $800 from the consulting job. 

The claimant testified that the respondent-employer had not
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offered restricted-duty work.  The claimant testified, “I

was at the doctor Monday and they ordered another MRI.”  

Following the hearing held on November 19, 2010, an MRI

of the claimant’s hip was taken at a Veterans Administration

clinic on December 21, 2010, with the following findings:

The patient demonstrates evidence of a small
osteochondral fragment off of the anterolateral
margin of the right acetabulum with apparently
attached labrum which is slightly displaced from
the acetabular at that site.  The patient again
demonstrates small bilateral hydroceles.  No
significant pathology is seen in the bones or soft
tissue pelvis otherwise.  
Impression:
Apparent small osteochondral fragment off of the
anterolateral acetabulum with attached labrum only
minimally displaced.  The study is again somewhat
limited by lack of contrast.  

The December 21, 2010 MRI was not part of the evidence

of record examined by the administrative law judge.  The

administrative law judge filed an opinion on February 15,

2011 and found that the claimant failed to prove he

sustained a compensable injury.  

The claimant subsequently filed a Motion To Reconsider

& Motion To Submit New Evidence.  The claimant stated in

part, “3.  A month after the hearing on December 21, 2010

the claimant findly (sic) obtained an MRI of the Hip to

address the possible labral tear mentioned in the opinion of
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the ALJ.  Claimant now motions that this Commission now

allow this medical evidence that was not in existence on the

day of the original injury and will clearly change to (sic)

results.”  The respondents filed a motion to exclude the new

evidence.  

The administrative law judge informed the claimant’s

attorney on March 18, 2011, “Your Motion to Submit

Additional Evidence is denied.  Please be reminded that all

medical evidence should be submitted with your prehearing

questionnaire response as per the prehearing notice.”  

The claimant appeals the administrative law judge’s

finding that the claimant did not prove he sustained a

compensable injury.  The claimant also appeals the

administrative law judge’s denial of the claimant’s motion

to submit new evidence.   

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
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only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

The respondents do not contend that the claimant’s

injury was substantially occasioned by the use of illegal

drugs or prescription drugs used in contravention of

physician’s orders in accordance with Ark. Code Ann. §11-9-

102(4)(B)(iv)(a)(Repl. 2002).    

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove by a

preponderance of the evidence that he sustained a

compensable injury, caused by a specific incident, arising



Ely - G001787 14

out of and in the course of his employment which produced

physical bodily harm, supported by objective findings,

requiring medical treatment or producing disability,

pursuant to Ark. Code Ann. §11-9-102.”  The Full Commission

finds that the claimant did not prove he sustained a

compensable injury to his back.  

The parties stipulated that an employment relationship

existed on February 25, 2010.  The claimant testified that

he felt a pain in his back and pelvis after pulling a pallet

jack.  Sherita Salter, the claimant’s supervisor, testified

that she was working on February 25, 2010 and heard the

claimant shouting:  “He said something had popped.”  Ms.

Salter arranged for an ambulance, and an emergency treatment

record on February 25, 2010 indicated that the claimant had

“felt pop in pubic area while working pulling on a jack.” 

It was expressly noted that the claimant “denies any pain in

back.”  The impression from a radiology report on February

25, 2010 was “1.  No evidence of acute fracture or

dislocation of the pelvic bones is seen.  2.  A first-degree

spondylolisthesis at L5/S1.  3.  A hernia mesh is noted in

the right inguinal area and in the suprapubic area.”  The

evidence does not demonstrate that the spondylolisthesis at
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L5/S1 was caused by the February 25, 2010 accident.  The

spondylolisthesis at L5/S1 was not medical evidence

establishing a compensable injury to the claimant’s back.    

Dr. Alexander began treating the claimant on March 1,

2010 and noted that the claimant reported an injury after

pulling a pallet jack on February 25, 2010.  Dr. Alexander

physically examined the claimant and noted pain in the

claimant’s lumbar spine, tenderness to palpation, and

vertebral tenderness.  Dr. Alexander prescribed Flexeril,

Norco, and Motrin.  Dr. Alexander gave the claimant a

prescription on March 1, 2010: “Take one tablet by mouth

three times daily as needed for muscle spasm.”  The Full

Commission recognizes the Arkansas Supreme Court’s holding

that a physician’s prescription of medication “as needed for

muscle spasm” was an objective medical finding establishing

a compensable injury.  See Estridge v. Waste Management, 343

Ark. 276, 33 S.W.3d 167 (2000).  The Supreme Court has also

held that a physician’s prescription of medication, to

include a prescription for Flexeril, constituted an

objective medical finding establishing a compensable injury. 

See Fred’s Inc. v. Jefferson, 361 Ark. 258, 206 S.W.3d 238

(2005).  The Court in Fred’s Inc. noted that the claimant
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had been diagnosed with a contusion in her spine as well as

a back bruise.  Id, 361 Ark. 260, 264, 206 S.W.3d at 242,

243.  Citing Estridge, supra, the Arkansas Court of Appeals

subsequently held, “the emergency room personnel’s

prescribing of Flexeril for muscle spasms is sufficient to

establish objective findings of injury.”  See Denning v.

Wal-Mart Associates, 2009 Ark. App. 842.  

However, the Court of Appeals affirmed the Commission’s

decision that the claimant did not sustain a compensable

injury in Rodriguez v. M. McDaniel Co., Inc., 98 Ark. App.

138, 252 S.W.3d 146 (2007).  The Court held in Rodriguez

that a prescription for Robaxin was not sufficient to

establish a compensable injury, because the medical evidence

did not demonstrate that the claimant was experiencing

muscle spasms, and Robaxin could be prescribed for

“prophylactic purposes.”  Id at 144, 252 S.W.3d at 151.  

In the present matter, the Full Commission finds that

the physician’s prescription of Flexeril “as needed for

muscle spasm” was not an objective medical finding

establishing a compensable injury to the claimant’s back. 

Dr. Alexander’s physical examination of the claimant did not

reveal any objective medical findings such as spasm,
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swelling, or bruising.  Dr. Alexander did not report any

objective medical findings in his examination of the

claimant on March 8, 2010.  Dr. Alexander noted “tenderness”

on March 15, 2010 but no objective medical findings.  There

is no evidence of record in the present matter demonstrating

that the claimant was suffering from muscle spasms following

the February 25, 2010 accident.      

Nor did any of the diagnostic testing of record show

any objective medical findings establishing a compensable

injury to the claimant’s back.  As we have noted, the

impression of “spondylolisthesis at L5/S1" on February 25,

2010 was not medical evidence establishing a compensable

injury to the claimant’s back.  The impression from an MRI

of the claimant’s lumbar spine on March 25, 2010 was

“Bilateral spondylolysis at L5 with grade I

spondylolisthesis of L5 on S1.  Mild degenerative changes at

L4-L5 and L5-S1 levels.  No evidence of acute disc

herniation or canal stenosis.”  A radiology report on August

4, 2010 showed narrowing and spondylolisthesis at L5-S1. 

The Full Commission finds that none of these diagnostic

reports of record can be construed to be medical evidence

supported by objective findings establishing a compensable
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injury to the claimant’s back.  Nor does the Commission

interpret the reports of spina bifida in the claimant’s

lumbar spine to be objective medical evidence establishing a

compensable injury on February 25, 2010.  

The Full Commission therefore finds that the claimant

did not prove by a preponderance of the evidence that he

sustained a compensable injury to his back.  The claimant

did not prove that he sustained an accidental injury causing

internal or external physical harm to his back.  The

claimant did not prove that he sustained a compensable

injury to his back which was caused by a specific incident

identifiable by time and place of occurrence on February 25,

2010.  The claimant did not establish a compensable injury

to his back by medical evidence supported by objective

findings not within the claimant’s voluntary control.  

However, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he sustained

a compensable injury to his right hip.  The claimant

testified that he felt a pain in his pelvic area as the

result of pulling a pallet jack on February 25, 2010.  The

claimant’s supervisor corroborated the claimant’s testimony. 

An emergency medical record on February 25, 2010 indicated,
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“felt pop in pubic area while working pulling on jack.  Pain

in sup pubic scrotum area.”  It was noted at a Veterans

Administration clinic on April 26, 2010 that the claimant

had suffered from right hip pain since the floor jack

incident.  A Radiology Report was entered on June 2, 2010,

with the findings, “The patient does demonstrate increased

linear signal in the anterolateral aspect of the right

acetabulum on T2 sequences suggestive of a small acetabular

linear tear....No other significant abnormalities are

demonstrated.”  We find that this portion of the June 2,

2010 diagnostic testing was an objective medical finding not

within the claimant’s voluntary control.

Stedman’s Medical Dictionary, 26th Edition, defines

“acetabulum” as “A cup-shaped depression on the external

surface of the hip bone, with which the head of the femur

articulates.”  The Full Commission finds that the claimant

proved by a preponderance of the evidence that he sustained

a compensable injury to his right hip on February 25, 2010. 

The claimant proved that he sustained an accidental injury

causing physical harm to his right hip, which arose out of

and in the course of employment, required medical services,

and resulted in disability.  The injury was caused by a
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specific incident and was identifiable by time and place of

occurrence.  The claimant established a compensable injury

to his right hip by medical evidence supported by objective

findings, namely, the small acetabular linear tear shown by

diagnostic testing on June 2, 2010.  The Full Commission

finds that this objective medical finding was caused by the

February 25, 2010 accidental injury.  The claimant proved by

a preponderance of the evidence that he sustained a

compensable injury to his right hip.      

B.  Additional Evidence

Ark. Code Ann. §11-9-705(c)(1)(A)(Repl. 2002) provides

that all oral evidence or documentary evidence shall be

presented at the initial hearing on a controverted claim. 

However, the Commission has broad discretion with reference

to admission of evidence.  Brown v. Alabama Elec. Co., 60

Ark. App. 138, 959 S.W.2d 753 (1998).  See also Grimes v.

North Am. Foundry, 316 Ark. 395, 872 S.W.2d 59 (1994);

Bartlett v. Mead Containerboard, 47 Ark. App. 181, 888

S.W.2d 314 (1994).   With regard to presentation of newly-

discovered evidence, there are four prerequisites which the

Commission must consider: “(1) Is the newly-discovered

evidence relevant?  (2) Is it cumulative?  (3) Would it
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change the result?  (4) Was the movant diligent?”  Haygood

v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982), citing

Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960).  The

Commission should be more liberal with the admission of

evidence rather than more stringent.  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2002).

In the present matter, the claimant seeks to admit into

the record the results of an MRI taken December 21, 2010. 

The Full Commission finds that this document is clearly

relevant in the claimant’s burden of proving whether or not

he sustained a compensable injury.  We find that the newly-

discovered evidence is not cumulative.  The Full Commission

finds that the report from the December 21, 2010 MRI would

change the result of the case, because there are objective

medical findings, to wit: “Impression: Apparent small

osteochondral fragment off of the anterolateral acetabulum

with attached labrum only minimally displaced.”  Finally,

the Full Commission finds that the claimant was diligent in

presenting this evidence.  The claimant testified at the

November 19, 2010 hearing that he was scheduled to undergo

another MRI.  The MRI was not performed until December 21,

2010.  The claimant could not have submitted this evidence



Ely - G001787 22

at the hearing, because the medical record did not yet

exist.  The Full Commission therefore finds that the

December 21, 2010 MRI report shall be admitted into the

record before the Full Commission.  The objective medical

findings shown in the December 21, 2010 MRI are a supplement

to the objective medical evidence already included of

record, which objective medical evidence establishes a

compensable injury to the claimant’s right hip.    

C.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving that requested medical

treatment is reasonably necessary.  Fayetteville School

District v. Kunzelman, 93 Ark. App. 160, 217 S.W.3d 149

(2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205 S.W.3d

181 (2005).  

In the present matter, the Full Commission has found

that the claimant did not prove he sustained a compensable
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back injury.  However, we have also found that the claimant

proved he sustained a compensable injury to his right hip on

February 25, 2010.  The claimant began receiving medical

treatment on February 25, 2010 for complaints related to his

non-compensable back condition as well the claimant’s

complaints related to his compensable right hip condition. 

The Full Commission therefore finds that the medical

treatment of record was reasonably necessary.  We note that

the claimant was specifically treated for right hip pain

beginning April 26, 2010.      

D.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages, whereas temporary partial

disability is that period within the healing period in which

the employee suffers only a decrease in his capacity to earn

the wages he was receiving at the time of the injury.  Ark.

State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  “Healing period” means “that period for healing of

an injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2002).  The healing period continues until

the employee is as far restored as the permanent character
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of his injury will permit, and it ends when the underlying

condition causing the disability has become stable and

nothing in the way of treatment will improve that condition. 

Carroll Gen. Hosp. v. Green, 54 Ark. App. 102, 923 S.W.2d

878 (1996).  The determination of when the healing period

has ended is a question of fact for the Commission.  Id.  

In the present matter, the Full Commission has found

that the claimant proved he sustained a compensable injury

to his right hip on February 25, 2010.  The claimant

testified that he did not return to work for the respondent-

employer following the accidental injury.  Dr. Alexander’s

notes indicated that the claimant was “totally disabled and

unable to work” beginning March 1, 2010 and continuing

through March 22, 2010.  The Full Commission therefore finds

that the claimant proved he remained within a healing period

and was totally incapacitated from earning wages from

February 26, 2010 through March 22, 2010.

Although the record does not indicate that Dr.

Alexander continued to keep the claimant off work after

March 22, 2010, the evidence does not demonstrate that the

claimant’s healing period had ended for his right hip injury

by March 22, 2010.  The claimant testified that his physical
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condition had not improved and that he had significant

physical limitations as a result of the compensable injury. 

The claimant testified that the respondent-employer had not

allowed the claimant to return to work, and the record shows

that the respondents have terminated the claimant’s

employment.  However, the claimant testified that he was

able to perform consulting work on at least a part-time

basis and had earned some remunerative wages.  The Full

Commission therefore finds that the claimant proved he

remained within a healing period and was partially

incapacitated from earning wages beginning March 23, 2010

until a date yet to be determined. 

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant did not prove he sustained a compensable back

injury.  The Full Commission finds that the claimant proved

he sustained a compensable injury to his right hip on

February 25, 2010.  The claimant proved that the medical

treatment of record was reasonably necessary in connection

with the claimant’s compensable injury to his right hip. 

The claimant proved that he was entitled to temporary total

disability benefits from February 26, 2010 through March 22,
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2010.  The claimant proved he was entitled to temporary

partial disability benefits beginning March 23, 2010 until a

date yet to be determined.  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(a)(Repl. 2002).  For prevailing in part

on appeal to the Full Commission, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in part.

CONCURRING DISSENTING OPINION

          I respectfully concur in part and dissent in part.

Specifically, I concur in the majority’s finding that the

claimant failed to prove that he sustained a compensable

injury to his back.  However, I respectfully dissent from

the majority’s finding that the claimant proved he sustained

a compensable injury to his right hip.  In my opinion, the

claimant has failed to meet his burden of proof.  
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          First and foremost, I respectfully disagree with

the decision of the majority to allow the introduction of

evidence by the claimant after the hearing.  The claimant

sought to admit into the record the results of an MRI that

was taken on December 21, 2010.  The majority has elected to

admit this evidence into the record, although the

Administrative Law Judge did not allow this evidence to be

admitted.  

          The evidence demonstrates that a hearing was held

before the Administrative Law Judge on November 19, 2010 to

make a determination of whether or not the claimant

sustained a compensable injury to his back, hips and pelvis

on or about February 25, 2010. While the record was being

prepared, the claimant did not even offer or even attempt to

formally supplement the hearing record with the documentary

evidence that he attempted to submit for supplementation

after the fact.  The claimant had an MRI done on December

21, 2010.  On February 15, 2011, the Administrative Law

Judge issued an opinion wherein she concluded that the

claimant failed to prove by a preponderance of the evidence

that the claimant sustained any compensable injuries.  The

claimant then waited until February 18, 2011, to make a
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motion to supplement the record with the documentary

evidence that the claimant possessed long before the

issuance of the Administrative Law Judge’s opinion filed

February 15, 2011.  

          Arkansas Code Annotated § 11-9-705(c)(1) (Repl.

2002) provides that all evidence must be submitted at the

initial hearing on the claim.  In order to submit new

evidence, the claimant must show that the newly discovered

evidence is (1) relevant; (2) is not cumulative; (3) will

change the result; and that (4) the party seeking to

introduce the evidence was diligent. Mason v. Lauck, 232

Ark. 891, 340 S.W.2d 575 (1960); Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982).

          The Commission has broad discretion with reference

to admission of evidence and our decision will not be

reversed absent a showing of abuse of that discretion. 

Clark v. Peabody Testing Service, 265 Ark. 489, 579 S.W.2d

360 (1979); W.W.C. Bingo v. Zwierzynski, 53 Ark. App. 288,

921 S.W.2d 954 (1996); Litnthicum v. Mar-Bax Shirt Co., 23

Ark. App. 26, 741 S.W.2d 275 (1987); Southwest Pipe and

Supply v. Hoover, 13 Ark. App. 144, 680 S.W.2d 723 (1984).  
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          In my opinion, the claimant was not diligent in

presenting evidence before the Commission.  The claimant

waited until after the decision of the Administrative Law

Judge had been rendered before he even filed a motion to

supplement the record.  At no time from the November 19,

2010 hearing, until the February 15, 2011 decision, was any

sort of motion made to introduce this evidence into the

record, although the claimant had the MRI of the right hip

performed on December 21, 2010. 

          The claimant was not diligent in pursuing this

information to be given to the Commission, and even if they

knew this information would be available after the hearing,

some sort of a motion should have been made at the hearing

or a motion after it was prepared and read, not after the

claimant receives an Opinion that is contrary to their

position.  This, in my opinion, gives the claimant a second

bite at the apple and is clearly impermissible.  

          Therefore, for all the reasons set forth herein, I

respectfully dissent from the majority’s finding that the

claimant proved by a preponderance of the evidence that he 
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sustained a compensable injury to his right hip on February

25, 2010.  Accordingly, I must dissent from the majority’s

award. 

                                    
                             KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur with the majority finding that the claimant proved

that he sustained a compensable right hip injury.  However,

I must respectfully dissent from the majority finding that

the claimant did not prove a compensable back injury.  I

find that the claimant sustained a compensable injury to his

back, hips and pelvis, for which he is entitled to medical

benefits, temporary total disability benefits from February

26, 2010 to a date yet to be determined, and an attorney’s

fee. 

          The majority found that the claimant failed to

present objective findings of injury as required by Ark.

Code Ann. §11-9-102(4)(A)(D) to support medical evidence

establishing the injury.  Specifically, the majority found
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that the prescription of Flexeril did not satisfy the

objective finding requirement, and that no other objective

evidence existed.  This is incorrect.

          The record is replete with objective findings,

which are defined as "those findings which cannot come under

the voluntary control of the patient."  Ark. Code Ann.

§11-9-102(16)(A)(i).  On March 1, 2010, the claimant was

prescribed Flexeril for muscle spasm.  An MRI of the low

back was performed on March 25, 2010 which showed bilateral

grade 1 anterolisthesis of L5 on S1, loss of T2 signal at

L4-5 and L5-S1 discs, mild disc bulging at L5-S1, slight

narrowing of the neural foramina at L5-S1 related to the

spondylolisthesis.  The impression was bilateral

spondylolysis at L5 with grade 1 spondylolisthesis of L5 on

S1, and mild degenerative disc changes at L4-5 and L5-S1

levels.  

          On April 22, 2010, the claimant underwent an MRI

of his pelvis due to pain.  Minimal osteoarthritic spurring

was seen at the right hip, and spina bifida occulta was seen

at L5.
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          On August 4, 2010, the claimant underwent a scan

of the lumbosacral spine which showed narrowed disc space at

L5-S1 with grade 1 spondylolisthesis and spina bifida of L5.

          The claimant had multiple findings of injury to

his spine.  The question in this claim is causation.  The

medical records support the claimant’s testimony that he did

not have back, hip, or leg problems or limitations prior to

February 25, 2010.  Salter’s testimony that the claimant

reported a doctor’s appointment for a back problem to her is

unsupported in the medical records, despite the respondents’

access to the claimant’s medical history.  Salter testified

that the claimant did not have trouble doing his job and

that the work was hard.  The claimant was seen shortly

before his injury, for the purpose of establishing a

patient-physician relationship with a VA clinic, without

mention of any of these problems.  However, the claimant was

injured on February 25, 2010, and consistently related his

back, hip, and leg problems to that injury.  

          The claimant immediately complained of a “pop” and

pain in his pelvic area, where he had a previous hernia

repair.  He testified that this was the area of greatest

concern for him.  A CT scan from that date showed first
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degree spondylolisthesis at L5-S1.  In less than one week’s

time, he reported tingling and numbness in both legs, pain

in his lumbar spine, numbness in his legs while lying down,

radiating pain to suprapubic area and down thighs to knees. 

These are clearly symptoms of a low back issue, and the

diagnosis was back strain/sprain, leg strain and lumbar

radiculitis.  One week later, these symptoms had worsened,

and Dr. Alexander noted hesitancy, guarding, difficulty with

mobility, restricted and painful range of motion, and

positive seated straight leg raises. 

          MRI scans of the claimant’s low back, pelvis, and

hips showed multiple objective findings of degenerative

changes, foraminal narrowing, anterolisthesis,

spondylolysis, spondylolisthesis, disc bulging, a

questionable anterolateral right acetabular labral tear,

bilateral small hydroceles, spurring, spina bifida occulta,

and narrowed disc space. 

          On March 1, 2010, the claimant was prescribed

Flexeril for muscle spasm.

          The medical evidence in the form of the

observations and examinations of Dr. Alexander and the VA

doctors, coupled with the objective evidence in the form of
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MRI scans and the prescription of a muscle relaxer for

spasms, establish the existence of the claimant’s injury.

          Nothing in the record supports the allegations

that the claimant had prior low back, pelvis, or hip

problems prior to the February 25, 2010 incident.  The

claimant was able to perform his strenuous job, according to

his supervisor and his own testimony, prior to that

incident.  Since that incident, which he consistently

described to his supervisor and his medical providers

through his last treatment in August, he had symptoms

consistent with the mechanism of injury which he related to

the incident.  His symptoms have worsened, but they did not

change in character.  Within a week of his injury, the

claimant had significant radicular symptoms, with no

evidence of any intervening issue.  The conclusion is

inescapable that the claimant was injured on February 25,

2010, when his activity using the pallet jack damaged his

spine and hips, causing new injury or causing his

asymptomatic degenerative issues to become symptomatic.

          In regard to the majority’s finding that the

prescription of Flexeril for muscle spasms was insufficient

to establish an objective finding, I disagree.  This holding
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is far more restrictive than the case law requires. 

Essentially, the majority has ignored the case law to

dismiss the muscle relaxer prescription. 

          Under Arkansas law, for purposes of the Workers'

Compensation Act, muscle spasm is an "objective finding." 

Smith v. County Market/Southeast Foods, 73 Ark. App. 333,

338, 44 S.W.3d 737 (2001), citing Continental Express, Inc.

v.  Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999), and UAMS v.

Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).  The Arkansas

Supreme Court discussed this issue in Estridge v. Waste

Management, 343 Ark. 276, 281, 33 S.W.3d 167 (2000), and

stated that a prescription to be taken as needed for muscle

spasm was sufficient to satisfy the requirement of objective

findings.  The Court stated that the respondents' argument

that the prescription was a direction and not a medical

finding was "absurd" and that a "doctor would not prescribe

medication directed to be taken ‘as needed for muscle spasm’

if he did not believe muscle spasms were existent." 

          In Fred's, Inc. v. Jefferson, 361 Ark. 258,

264-265, 206 S.W.3d 238 (2005), the Arkansas Supreme Court

applied the logic of the Estridge, supra, case, to find that

the objective findings requirement was satisfied where the
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claimant was prescribed a muscle relaxer and physical

therapy, but did not state what the medication was for or

why he prescribed therapy.  The Court stated that “a

reasonable inference from the chronology of events is that

the medication and physical therapy were prescribed to aid

Jefferson and to treat her injury.  Any other construction

of these events does not withstand scrutiny or pass the test

of reasonableness."

          The Arkansas Court of Appeals distinguished

Fred's, supra, in Rodriguez v. M. McDaniel Co., Inc., 98

Ark. App. 138, 144, 252 S.W.3d 146 (2007).  In Rodriquez,

the Court found that the objective findings requirement was

not met, where there was no evidence of why the general

muscle relaxer, Robaxin, was prescribed and no notation of

muscle spasm in the emergency room records, but where there

was a doctor's testimony that when Robaxin is prescribed in

the absence of muscle spasms, it is a prophylactic measure.

          The Court of Appeals has applied Estridge, supra,

to find that the emergency room personnel’s prescription of

a muscle relaxer for muscle spasms was sufficient to

establish objective findings of an injury.  Denning v.

Wal-mart Associates, 2009 Ark. App. 842, 5.
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          The argument that a prescription of a muscle

relaxer as needed for muscle spasm is insufficient to show

the presence of objective findings in the form of spasm is

as absurd today as it was in 2000 when the Arkansas Supreme

Court dismissed that exact argument.  The circumstances

found in Rodriguez, do not exist here.  There is no such

evidence of the prophylactic nature of the prescription

here.  The majority’s finding is merely an attempt to

disregard the facts and to narrow the law of objective

findings despite clear direction from the Arkansas Supreme

Court and the Arkansas Court of Appeals.

          I would award the claimant medical and indemnity

benefits for his compensable injury of February 25, 2010 to

his low back as well as to his hips and pelvis, as well as

an attorney’s fee.

          For the foregoing reasons, I concur, in part, but

must respectfully dissent, in part, from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


