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Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge fil ed Decenber 13, 2010.
In said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw

1. The Arkansas Workers’ Conpensati on
Commi ssion has jurisdiction of this
cl ai m

2. On March 20, 2008, the enpl oynent
rel ati onshi p existed between the parties
when the clai mant earned an average
weekl y wage of $206.68, generating a
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weekl y conpensation benefit rate of
$139. 00, for tenporary total/pernmanent
partial disability.

On March 20, 2008, the clai mant

sustained injuries to his right knee,
| ow back and | eft shoul der which were
accepted as conpensabl e by respondent.

The evi dence preponderates that the

cl ai mant sustained injuries to his right
shoul der and left knee in the March 20,
2008, conpensabl e accidental fall.

The cl ai mant has remai ned tenporarily
totally disabled with regard to his

ri ght shoul der and left knee injuries
grow ng out of the March 20, 2008
conpensabl e acci dent since May 29, 2009,
and continuing through his healing
period, a date to be determ ned.

The cl ai mant was appropriately referred
to Dr. WIlliamHefley by Dr. Bernard
Crowel |l for the treatnent of the
conpensabl e injuries to both shoul ders.
The nedical treatnent rendered to the
claimant by Dr. Hefley has been
reasonably necessary in connection with
the treatnment of the claimant’s
conpensabl e injuries of March 20, 2008.

Respondent shall pay all reasonabl e
hospital and nedi cal expenses ari sing
out of the injury of March 20, 2008.

The respondent has controverted the
claimant’s entitlenent to tenporary
total disability benefits subsequent to
May 29, 2009; the conpensability of the
claimant’ s | eft knee and right shoul der
injuries; the claimant’s entitlenment to
further treatnent of his right knee
under the care of Dr. WIIliam Hefl ey;
and treatnment relative to the claimant’s
| eft shoul der under the care of Dr.
Hef | ey.
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W have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

W therefore affirmthe Decenber 13, 2010,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Comm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum wi t hout di scount and with interest thereon at the
| awful rate fromthe date of the Adm nistrative Law
Judge' s decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8§ 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. 8§
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002). For prevailing on this appeal before the
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Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DISSENTING OPINION

| must respectfully dissent fromthe
majority’s opinion finding that the clainmnt proved by a
pr eponderance of the evidence that he was entitled to
medi cal treatment for his I eft knee and right shoul der
and a finding that the claimant was appropriately
referred to Dr. WIlliamHefley by Dr. Bernard Crowel|.

Based upon ny de novo review of the record, | find that

the claimant has failed to nmeet his burden of proof.

The cl ai mant was enpl oyed by the respondent
enpl oyer as a substitute teacher. On March 20, 2008, the
cl ai mant was substituting at Horace Mann M ddl e School

when he asked anot her teacher for sone pencils because
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several students did not have pencils. The clai mant was
witing on the board and was tapped on the shoul der by
anot her teacher, Ms. Anita Paul, who was returning to
give the claimant the pencils for the students who
needed them The claimant was startled and fel
backwards, |anding on his buttocks. There was
conflicting testinony regarding how the claimnt fell.
The claimant stated that he was so startled by M.
Paul s touch that he fell forward into a desk, hitting
the desk with his right shoul der and | anding on the
concrete floor with both his knees. However, M. Pau
testified that the claimant fell backwards into a
teaching stool that was in the roomand fell and hit his
but t ocks.

The cl ai mant was taken by anmbul ance t o UANS.
The cl ai mant conpl ai ned of pain in his back, right |eg
and right shoulder. The claimant was treated at St
Vincent Family dinic on March 28, 2008, which reflected
the claimant had pain in his right hip and right |eg
with edema of the right knee. The claimant’s X-rays were
unabl e to be taken due to the claimnt’s weight and the
limts of the X-ray nachi ne. Radiology reports of the
| unbar spine and the right knee done at UAMS reveal ed no
fracture, but did reveal the effects of degenerative

di sease. The claimant was ultimtely diagnosed on Apri
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1, 2008, with cervical strain, upper thoracic strain,
| umbar strain, sacral contusion and soft tissue injury
to the right knee.

Dr. WIliam Joseph referred the clai mant for
physi cal therapy on April 3, 2008. The physical
t herapi st reported that the claimant told himhe fell on
his right side, injuring his |unbar spine, right tai
bone, right knee wth swelling, his right shoul der,
cervical spine, and he had tenderness of both shoul ders
al though the left was greater than the right. The
t herapi st wote that there were “signs and synptons
consi stent of |unbsacral, cervical, thorasic
sprain/strain, sacacral contusion, soft tissue injury of
R knee and R knee sprain.” The therapist did not note
what signs were seen and reports only the clainmant’s
conpl aints of pain and tenderness. Additional physical
t herapy was provided on foll ow ng days with no
substantive changes reported. On the April 14, 2008
visit the claimant reported that he had attenpted prone
press-ups over the weekend and had swelling of the right
knee. The claimant was rem nded not to | eave his knee
brace on overni ght. None of the physical therapy reports
noted the claimant having injured his right shoul der
while in physical therapy or while performng his

exerci ses.
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On April 17, 2008, the clainmant was seen at
UAMS at 11:37 with a chief conplaint of upper extremty
pain. Specifically, the triage note reflects that the
claimant’s |l eft shoul der was “out of socket” and he was
unable to tolerate the pain. The di scharge report
reflects a clinical inpression of the claimant’s
conplaint as |left shoul der pain. The clai mant was
directed to follow up with his primary care physician
for an MRI. The physical exam showed abdonen/ back as
bei ng soft, non-tender, with both the right and |eft
upper extremties as being without swelling, full range
of nmotion, with non-tenderness of the neck, chest,
shoul der, upper arm el bow, forearm wist, hand,
fingers and thunb. The clai mant was di agnosed with
degenerative disc disease and tendonitis/bursitis.

Nearly one nonth fromthe date of injury, the
only objective finding of injury is the presence of
swelling in the claimant’s right knee. There is a
reference to swelling to the right shoulder in the
physi cal therapists’ report, but this is not a finding
but rather the claimant’s report to the physical
t herapi st of swelling. There were no other findings of
objective injury nor were there objective findings
related to the |l eft shoul der when the cl ai mant

conplained that it felt as though it was out of the
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socket. When Dr. WIIliam Joseph saw t he cl ai mant on
April 18, 2008, he wrote:

| need to add objectivity to his
conplaints. | will, therefore,
arrange a functional capacity

eval uation to be perforned as soon
as possi bl e.

The functional capacity exam nation bore out
Dr. Joseph’s concerns. The functional capacity
eval uati on was done on April 30, 2008. The exam ner
wote in part:

M. Ellis denonstrated the ability
to performwork in at |east the
Sedentary classification as defined
by the US Departnent of Labor’s

gui del i nes, he al so exhibited

numer ous signs of inconsistent
effort and self-limting behavior
whi ch were sufficient to conpletely
i nval i date his evacuation due to
unreliable effort.

* k%

The results of this evaluation
indicate that M. Ellis gave an
unreliable effort, with 20 of 45
consi stency neasures W thin expected
l[imts. Analysis of the data
collected during M. Ellis’s

eval uation indicates that he did not
put forth reliable effort during his
test.

During his evaluation, M. Ellis
exhi bited an extrene amount of

i nconsi stenci es and signs of self
[imting behavior. M. Ellis failed
to exhibit a significant

cardi ovascul ar response to physi cal
testing with a maxi num neasur ed
heart rate of only 120 bpm This is
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only 10 bpm over his resting |evel
as neasured prior to the beginning
of his evaluation and is not

consi stent with any significant
degree of effort particularly
considering M. Ellis’ weight and
overall |evel of conditioning. M.
Ellis al so exhibited nunmerous signs
of self-limting behavior including
an observed functional range of
notion for both cervical and | unbar
range of notion which greatly
exceeded his formal range of notion
nmeasures taken prior to his

eval uation. During M. Ellis’ formal
range of notion testing, he reports
that he was not able to forward flex
past 21 degrees at his |unbar spine.
However, prior to that during his
interview, M. Ellis was observed in
a seated position, picking up papers
that he had dropped on the floor,
requiring near full lunbar fl exion.
In addition, M. Ellis reports
extreme ROMlimtations in his
cervical spine which were greatly
exceedi ng during functional testing.
M. Ellis also reports that he could
not participate in an isonetric
floor Iift from 13 inches above the
ground because he coul d not reach

t he dynanoneter. He woul d not even
attenpt this test. However, during
dynamic lifting tests, he was
observed reaching down to a | evel of
6 i nches above the floor in an
attenpt to pick up a weight. M.
Ellis also participated in a series
of tests to identify the presence of
non- physi ol ogi cal synptons of | ow
back pain. These tests were stopped
after 4 tests in row were positive.
These tests included axial | oading;
seated vs. supine leg raise; Passive
pl ant ar/ Dor si -fl exi on of the ankl e;
and rotation at the ankles. M.
Ellis also reports very high pain

| evel s even for those activities

whi ch were not related to his
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di agnoses. M. Ellis reports that he

could not conplete a dynamc lifting

test with only 1 Ib. with his left

arm This was a test which enabl ed

M. Ellis to keep his left el bow at

his side throughout the test and

requi red no active shoul der

novemnent .

Dr. Joseph had not only suspected the
claimant’s notivation, but had al so advi sed the clai mant
that is was i nappropriate to take taxi cabs to energency
rooms and anbul ances hone. Six days later, April 24,
2008, the claimant requested a change of physician.

The cl ai mant obt ai ned a change of physician to
Dr. Harold Betton, who referred the claimant to Dr.
Bernard Cowell. The claimant testified about his
perception of his right knee condition between Apri
2008 and an August 2008 arthroscopy of the right knee
done by Dr. Crowell. He said that before the surgery, he
was in constant pain and could not wal k on the right
knee wi thout pain, and that surgery provided a little
confort. Two nonths after his procedure, he had nore
problenms with pain. Shortly after he testified that the
surgery hel ped, he said, “lI have not had confort with
the right knee since Dr. Crowell did the surgery. | get
alittle confort fromthe nedication | take.”

The nedi cal evidence denonstrates that the

cl ai mant began treating with Dr. Crowell on June 26,
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2008. Dr. Crowell’s notes indicate that the clai mant
fell “off a platformwhile at school when he was
startled by a teacher and fell off the platform and
| anded on a desk, injuring his back and extremties.”
The cl ai mant conpl ai ned that physical therapy to his

ri ght knee gave himno relief; he also conpl ai ned of

| eft shoul der and | ow back pain. Dr. Crowell’s

exam nati on produced conplaints of tenderness to the

| eft shoul der joint upon pal pation, conplaints of
tenderness to the |unbar spine on pal pation, and

conpl aints of tenderness to pal pation over the nedial
and lateral joint Iine of the left knee, and the finding
a mld effusion as well as that the patella was mldly
bal l ottable. An MRl scan of the right knee was ordered
as well as other radiol ogical studies.

The June 26, 2008, report refers to the |left
knee as having the effusion; however, the clainmant’s
conplaints had referred to the right knee. The cl ai nant
had received treatnent for the right knee, he wore a
ri ght knee brace and Dr. Crowell called for an MRl scan
of the right knee which he had reported to have, in the
sanme report, internal derangenent. It seens probable
that the referral to the left knee in the report of the
exam nation is in error and Dr. Crowel|l actually was

referring to his physical exam nation fo the right knee.
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Apparently, X-rays were done before the MR of
the right knee. Radiological interpretation reveal ed
significant arthritic changes in the three conpartnents
and possible joint effusion. The study of the right knee
reveal ed osteoarthritic changes with noderate
retropatellar spurring and a question of effusion,
yi el ding an inpression of noderate triconpartnental
osteoarthritic changes. Findings on the left knee study
showed osteoarthritic changes with questionabl e joint
ef fusi on. Radi ol ogy reports of the right shoul der
findings revealed mld osteophyte formation present and
no definite acute abnormality. The | eft shoul der
revealed mld arthritic type changes. The cervical spine
showed ost ophytes, narrowi ng of the interspace and a
guestions of some narrowi ng extension of osteophytes
into the neural exit foram na. The |unbar spine showed
mul til evel degenerative changes and possi bl e sone
nmuscul ar spasm

Three nonths post injury the predoni nate
findings indicate significant osteoarthritis in a nman
wei ghi ng 370 pounds. The MRl of the claimnt’s right
knee, however, did reveal a tearing of the posterior
horn nmedi al neniscus, nostly intraneniscal and
pattel ofenoral arthrosis with regions of class 4

chrondrommmal acia, giving rise to a | oose body of the



Ellis - F802933 13
posterior joint capsule. Surgery done by Dr. Crowell on
August 6, 2008, confirmed MRI findings of a nedial
meni scal tear of the right knee. The respondents
accepted the right knee as conpensabl e.

The Septenber 2, 2008 MRl of the claimnt’s
| unbar spine revealed a herniated disc at the L5-S1
| evel and a central protrusion at the L4-L5 level. This
finding is the first objective finding other than post-
surgical and osteoarthritic changes to spine, but the
respondents al so accepted the | ow back as conpensabl e.

On Septenber 24, 2008, while in physical
therapy, the clainmant reported that his |left knee was
kKilling him On Septenber 30, 2008, Dr. Crowell injected
his right knee and recommended conti nued physi cal
therapy as well as epidural steroid injections for the
| unbar spine. Return visits to Dr. Crowel | addressed the
claimant’s | ow back and right knee. In the claimant’s
return to physical therapy on Novenber 10, 2008, he
conpl ai ned of |unbar pain and knee pain with tingling
down the left extremty to the foot. The therapist wote
in the therapy di scharge note that the claimant had
shown m nimal effort with physical therapy.

The cl aimant continued in followup with Dr.
Crowel | and on the Decenber 9, 2008 office visit, the

doctor assessed a pernmanent anatom cal inpairnent rating
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of 2% for the |lower right extremty and an inpairnent
rating of 7%to the body as a whole for his |unbar
spine. He al so recomrended a functional capacity

eval uati on. Once again, though, with a different

exam ner fromthe earlier functional capacity exam the
cl ai mant gave “sub-nmaximal” effort. In describing sub-
maxi mal effort, the evaluator wote that the clai mant
could do nore physically than he denonstrated during the
testing day so that vocational or rehabilitation

deci sions fromthe cl aimant should be made with that in
m nd.

M. Ellis’ presentation and
functional tol erances present
significant chall enges for
recommendat i on. Based on his
observations during testing, M.
Ellis’s right knee does not present
significant limtations related to
function. There was weakness
denonstrat ed during manual nuscle
testing, but he denonstrated ability
to stand unilaterally. Certainly
getting his right | eg stronger woul d
be in his best benefit. There was no
post-test swelling appreciated. The
| ow back pain and | eft radicul ar
pain significantly limted his
function related to bending,
standing and wal king. It is
difficult to say that he is at MM
based on the fact that there are
reliability questions and effort
concerns.

M. Ellis upper extremty pain and
dysfunction are of unknown eti ol ogy.
M. Ellis reports that his left
rotator cuff was “popped” during his
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initial therapy visits. Further

i nvestigation may be warranted, but

again, reliability becones a concern

as assessnent during the

nmuscul oskel etal exam was hanper ed.

Overall, a graded return to work

woul d be suggested at this tinme. Any

further therapy intervention would

not be recommended due to his

I ntol erance and | ack of inprovenent.

M. Ellis limtations were limted

specifically by pain. Addressing

this area of dysfunction may al so be

of sonme benefit as he returns to

maxi mum functi on.

The cl ai mant was again seen by Dr. Crowell on
January 13, 2009, in a followup to the functional
capacity evaluation. Dr. Crowel|l nmade no comment as to
his view of the exam nation, but went back to the
claimant’ s conplaints. Wien Dr. Crowel |l saw the cl ai nant
on Decenber 9, 2008, he wote that in addition to the
| ow back, |eg pain and right knee pain, the clai mant
conpl ained of |eft shoulder pain. Dr. Crowell wote that
the claimant had not conpl ained of his |eft shoul der
before the visit.

On the January 13, 2009 visit, the chart note
reports that the claimant conpl ai ned of bil ateal
shoul der pain which Dr. Corwell conmented upon saying
that “this was a known initial injury. W have not
addressed it secondary to his pain in the knee and | ower

back.” Dr. Crowell’s inpression was of bilateral
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shoul der strain, left greater than right. The cl ai mant
request ed physical therapy for his shoulders so the
doct or made the arrangenent.

Physi cal therapy notes indicated that the
claimant had a “Repetitive strain” type of injury. The
specific injury was shown to be “bilateral supraspinatus
t endi nopathy.” The therapist reported that the “patient
presents with a rotator cuff tendi nopathy due to faulty
bi omechani cs of the GH AC, SG joints and the
cervical/thoracis spines. These joint inpairnments have
| ead to i nproper novenent patterns of the huneral head
in the glenoid fossa and atrophy of the rotator cuff

nmuscles.” There is no reference to traumatic injury
either in the fall at school or during physical therapy.
On a February 10, 2009 visit with Dr. Crowel I,
t he cl ai mant conpl ai ned of neck pain, shoul der pain and
| eft knee pain. In addition to the cervical spine
di agnosi s of degenerative disc disease, Dr. Crowell
di agnosed the claimant with triconpart nent al
osteoarthritis of the Ieft knee and subacrom al bursitis
of the shoulder bilaterally. The cl ai mant was di scharged
from physi cal therapy as having reached the goals
established in the initial visit. Dr. Crowel|l saw the

cl ai mant on March 10, 2009, with conplaints of left

shoul der pain, left leg pain and |l eft knee pain and that
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he could not stand or wal k any great distance. Dr.
Crowel | rem nded himof the history of osteoarthritis of
t he knee, severe chondronual aci a of the other knee as
well a the surgically corrected nmeniscal tear, history
of obesity, disc protrusions. He recomended the
claimant see Dr. Kevin Collins for pain nmanagenent,
noting that after Dr. Collins evaluated the claimnt, he
woul d see no problens with him being seen by a second
spi ne surgeon for his |lower spine if a second surgical
opi ni on were warrant ed.

The cl ai mant was next seen by Dr. Justin Seale
for an | ndependent Medical Examon April 6, 2009. Dr.
Seal e focused on the claimnt’s spine and ordered
anot her MRI of the lunbar spine. In his April 27, 2009
report, Dr. Seale noted his inpression that the clai mant
had foram nal stenosis and degenerative disc disease at
the L4-5, L5-S1 levels, both nost likely pre-existing
conditions aggravated by the March 20, 2008 injury. Dr.
Seal e continued the claimant’s work restrictions.

The cl ai mant was al so seen by Dr. Sunder
Kri shman on May 20, 2009. He al so focused on the | unbar
spine. Dr. Krishman wote that Dr. Kevin Collins had
referred the claimant to Dr. Ackerman, a pain
specialist. The only report in the record fromDr.

Collins is a June 3, 2009, office note. Dr. Collins
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wote that the claimant should followwith Dr. Ackerman
Dr. Krishman recommended that the claimant continue with
Dr. Ackerman for pain relief.

Dr. Crowel’s last office visit was on May 28,

2009. He noted the claimant’s conplaint of |left knee and
back pain. Apparently, the clainmant asked for a referra
for pain managenent. Dr. Crowel|l wote:

He is to see Dr. Hefley on May 29,

2009. | also plan to refer himto
Dr. WIIliam Ackerman for pain
managenent .

There is no other docunent in the record
showing a referral to Dr. Hefley by Dr. Crowell other
than this anbi guous statenment that the clainmant was to
see Dr. Hefley on May 29'". At the hearing, the claimnt
testified regarding how he came to be under the care of
Dr. Hefley for his right knee injury. He testified that
Dr. Crowell had referred himto Dr. Hefley. On cross-
exam nation, the claimnt read his deposition testinony
where he had testified:
Q You can read along with nme. The
questions, “How did you get to
Dr. Hefley for your right
knee?” | was referred by Dr.
Crowel | .”

A Correct.

Question, “For both your right
and | eft knees?” Answer, *“No,



Ellis - F802933 19

for ny left knee.” That’'s what
it says, yes?

A Yes, he stated that he was
going --

Q No, I’ m not asking you that.
You can tal k about that when
your attorney asks you. But
that’ s what that deposition
testinmony for that day in the
presence of your attorney and
nyself and the court reporter
says, doesn't it?

A Yes, it does.

Al'l right. And then the
questions of right now about
how, and the answer, “Wen I

got up here, | was still having
probl enms, and he started

| ooking into ny right knee.

A Uh- huh.
Q That’s correct, isn't it?
A Ckay.

The clai mant then testified:

Vell, | see, but | was probably a
little confused at that tinme, but
Dr. Crowell referred me with ny left
knee to Dr. Hefley, because he had
done the first knee. And | wasn’'t
havi ng too nuch problem after he did
the surgery for a nonth afterwards,
and | started having trouble
afterwards. And | was telling Dr.
Hefl ey that | was still having
problens with ny right knee.

The cl ai mant began seeing Dr. Hefley on My
29, 2009. On that date, he reported to Dr. Crowel |

noting bilateral knee pain, greater on the left with a
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hi story of the claimant having | anded on both knees on a
concrete floor; a history of a right knee arthroscopy
and injections, but nothing for the I eft knee, not even
physi cal therapy. Dr. Hefley found a range of notion for
bot h knees of 10 to 90 degrees, full extension with
assistance, a mld effusion bilateraly, greater on left,
etc. Radi ol ogy reveal ed “noderate to advanced
triconmpartnmental degenerative changes wth what seens to
be sone calcifications on the lateral view of the |eft
knee; there is osteophytosis of both knees.” Dr. Hefley
concl uded that the clainmant had triconpartnent al
degenerative changes of the right knee status post

medi al neni scectony, but an MRl was ordered with respect
to the left knee's trinonpartnmental degenerative changes
of the left knee, with respect to calcifications versus
ost eophytosi s and possi bl e neni scus tear.

The cl ai mant underwent an MRl of the left knee
on June 2, 2009. Findings were nost consistent with an
obl i que horizontal tear of the posterior horn of the
medi al neni scus. The cl ai mant was then seen by Dr.
Hefl ey on June 12, 2009; a knee arthroscopy was
reconmended given the mld to noderate varus
pat el | of enoral chrondromal aci a and torn nedi al neni scus.
Dr. Hefley opined that the clai mant had knee repl acenent

surgery in his future as he wei ghed too nuch, (370
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pounds) to have a knee replacenent at that time. Surgery
on the left knee was done June 18, 2009. A parti al
medi al neni scect oy, renoval of | oose bodies,
chondropl asty of the nedial and patell of enoral
conpartnments was perforned by Dr. Hefley. Wen seeing
Dr. Hefley on August 5, 2009, the claimant conpl ai ned of
additional right knee pain and was treated for that. The
claimant infornmed Dr. Hefley that he could not nmake it
t hrough a day of getting up and down; going up and down
t he hal l ways, even sitting at a desk for |ong peri ods.
Dr. Hefley kept the clainmant off work for another four
weeks. I n subsequent visits, Dr. Hefley injected the
claimant with Orthovisc into the |eft knee.

On Septenber 23, 2009 visit, Dr. Hefley wote
t hat:

He cones in today bringing up a

fairly new probleminvolving the

ri ght shoul der. He actually says

that it is not a new problem but he

has not mentioned this to us

previ ously.

Dr. Hefley's examof the left knee was
basi cal | y unchanged, but the exam of the right shoul der
showed the claimant to have “an extrenely difficult tine
with his active ranges of notion.” Dr. Hefley wote that

radi ol ogy (X-rays) showed a:

type Il acromon with a
noti ceabl e anterior osteophyte off
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t he acrom on. He does have sone

noderate AC arthrosis changes:

ot herwi se, the views are

unr emar kabl e.

An MRl was ordered. The Cctober 2, 2009 MRl of
the claimant’ s right shoul der vyielded findings of
supraspi natus tendinosis without full thickness rotator
cuff tear and a small anmount of fluid within the
subdel toi d space, which m ght have been due to prior
injection or mld bursal inflammuation. Then, in a
foll owup on Cctober 7, 2009, Dr. Hefley addressed the
right knee as well as the right shoulder. Dr. Hefley
opi ned that the right shoul der had i npi ngenent,
acrom ocl avi cul ar degenerative joint disease and
supraspi natus tendinosis; that the right knee had
noderate to advanced val gus triconpartnental arthritis
wi th osteophytosis and the |l eft knee had
triconmpartnental grader 3 osteoarthritis.

On Novenber 4, 2009, the clai mant conpl ai ned
to Dr. Hefley about his left knee and | eft shoul der.
According to the claimant, his left knee had done very
wel | after the viscosupplenentation, but then, he just
devel oped sone spontaneous pain and swelling in the left
knee, with no awareness of any cause. Dr. Hefley wote:

... With regard to the left

shoul der, this has just bothered him

off and on for a few nonths. He says
that he strained the shoul der during
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physi cal therapy back in April. He

was doi ng some press ups during the

PT session for the right shoul der,

but he did so [sic] sonething at

that point that he felt that he had

hurt the left shoul der.” (Enphasis

suppl i ed)

Exam nation of the |eft knee revealed a
noderate effusion without erythema or warnth, a good
range of notion, and good varus and val gus stability
Wi thout significant crepitation. The exam of the |eft
shoul der reveal ed no obvious deformty, no atrophy and
no crepitation and good strength though with a little
bit of disconfort. The claimant requested physical
therapy so an order was witten.

On Novenber 18, 2009, the clai mant conpl ai ned
of pain in the right shoul der and both knees. A right
shoul der arthroscopy, subacrom al deconpression, and
di stal clavicle excision was planned with surgery done
on January 5, 2010. The postoperative di agnoses
reflected in the January 5, 2010 operative report
i ncl uded right shoul der inpingenent, acrom oclavicul ar
degenerative joint disease, partial rotator cuff tear
posterior inferior capsular contracture and adhesive
capsulitis type 2 SLAP | esion.

The clai mant was seen by Dr. Hefley on January

12, 2010. Dr. Hefley kept the claimnt off from work due

to the right shoul der and increasing problens with his
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ri ght knee. On February 2, 2010, Dr. Hefley wote that
t he cl ai mant’ s:

conplaints of pain seemto be a

bit exaggerated given the | evel of

pat hol ogy. He now tells me that he

m ght be able to go back to work if

we can obtain a notorized scooter

for him | do not think that would

be in his best interest. | think he

woul d be better served by commtting

to a conditioning and strengthening

program and wei ght | oss.

Dr. Hefley reduced the claimant’s Lortab and
kept the clainmant off work.

On April 7, 2010, the claimant was seen again
with directions to return as needed, but a nonth |ater,
on May 5, 2010, Dr. Hefley wote that the clai mant was
in for his right knee pain and that he was not working.
An MRl of the right knee was ordered and then done on
May 11, 2010. The radi ol ogist report ruled out a
potential neniscal tear

Regarding the May 14, 2010 visit, Dr. Hefley
wrote that the claimant was happy with the left knee and
ri ght shoul der but unhappy with his right knee. In the
office note, Dr. Hefley wote in light of the MR, he
suspected a torn remant of the nedial neniscus with
| ocki ng epi sode. A right knee arthroscopy was ordered.

There is no record that addresses a May 2010 right knee

art hroscopy.
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Dr. Hefley's May 25, 2010 note does not
address whether a right knee arthroscopy was perforned.
He did wite that the claimant reported having a right
knee give away incident so that he fell on his left
knee. Abrasions were found and treated. The cl ai mant was
advised to followup on an as-needed basis if there was
any unresolved pain in the left knee after a reasonable
heal i ng peri od.

On July 16, 2010, the claimant reported
terrible pain in the right knee and nore and nore pain
in the left shoulder and that the pain had been worse
for he last few weeks. An MRl of the left shoul der was
ordered and a right knee arthroscopy was pl anned.

On July 22, 2010, the claimant underwent the
MRl of the left shoulder. The July 22, 2010 radi ol ogy
report indicated a possible partial thickness tear and
possi bl e inflammati on. There are no records pertaining
to the performance of a right knee arthroscopy after
t hat date.

In my opinion, a review of the evidence does
not denonstrate that the claimant had a valid referra
to Dr. Hefley. First and forenost, the testinony of the
claimant stating that he was referred to Dr. Hefley by
Dr. Crowell is suspect. The claimant testified that he

was a little confused when questioned about it, whether
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or not he was referred by Dr. Crowell to Dr. Hefley.
When the cl ai mant was questioned regarding the referral
at the hearing, the following testinony is enlightening.

Q So according to your testinony
at a prior time with your
attorney representing you, you
testified that you got to Dr.
Hefl ey for your |left knee, not
your right knee. And not as
you’' ve testified today that Dr.
Crowel |l referred you to Dr.
Hefl ey for treatnment of your
ri ght knee?

A And he did.

That’ s not what you said on the
prior occasion, M. EIlis?

[ sic]

A Vell, | see, but I was probably
alittle confused at that tine,
but Dr. Crowell referred ne

it

with ny left knee to Dr.

Hef | ey, because he had done the
first knee. And | wasn’t having
too nuch problem after he did
the surgery for a nonth
afterwards, and | started
havi ng trouble afterwards. And
| was telling Dr. Hefley that I
was still having problens with
ny right knee.

Q So you were wong that day in
t he deposition, and you were
just confused then. You didn't
know what you were sayi ng that
day?

A Yeah. He didn't have a note
here, but he referred ne for ny
| eft knee.

Q Al'l right. Not your right
knee. ...
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The only nedical note that we have is a
notation fromDr. Crowel| dated May 28, 2009, where Dr.
Crowel | stated, “He is to see Dr. Hefley on May 29,
2009.” In ny opinion, this is not a referral. The
claimant was to see Dr. Hefley the day after he | ast saw
Dr. Crowel |, which was May 28, 2009. This is also a
referral from one orthopedic specialist to another
ort hopedi c specialist. Dr. Crowell had previously
referred the claimant to Dr. Kevin Collins for pain
managenent and that was on March 10, 2009. There are no
nmedi cal records between March 10, 2009 and May 28, 2009,
fromDr. Crowell indicating that the clai mant was
referred by Dr. Crowell to Dr. Hefley. | submt that in
one day, the claimnt would not be able to get an
appointnment with Dr. Hefley. The note does not say he
made an appointnment for the claimant to see Dr. Hefl ey
on May 29, 2009. It merely says the claimant is to see
Dr. Hefley on May 29, 2009. Therefore, it is speculation
and conjecture to conclude that Dr. Crowell’s notation
in his nedical records of May 28, 2009, was a valid
referral to Dr. WIlliamHefley. There is absolutely no
ot her evidence in the record that indicates that Dr.
Crowel |l referred the claimant to Dr. Hefley. Therefore,
any nedical treatnent rendered to the claimant by Dr.

Hefl ey i s unauthorized nedical treatnent and is not the
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responsibility of the respondents. Even if | were to
find that the claimant had a valid referral to Dr.

Hefl ey, a finding which I do not nake, | find that the
evidence indicates that the claimant’s treatnment with
Dr. Hefley is not for his conpensable injuries.

The evi dence denonstrates that the respondents
accepted as conpensable the claimant’s right knee, |eft
shoul der, and his back. It is not disputed that the
claimant fell at work. However, the description of how
the claimant fell and what was injured and what was
reported as injured are in controversy. The clai nant
says he turned and fell hitting a student desk with his
ri ght upper extrenmty then fell to the floor on both
knees, janming his left armin an effort to catch
hi nsel f. The version the claimant first told to the
physi cal therapist was that he had fallen on his right
side injuring his lunmbar spine, right tail bone, right
knee with swelling, his right shoul der, cervical spine,
and had sone tenderness in both shoul ders although |eft
was greater. The physical therapist reports are al so
consistent with the report from MEMS, who reported the
origin of the pain as being the back, right |eg and
ri ght shoul der. The testinony of Ms. Paul states that
she tapped the claimant on the shoul der and he stunbl ed

back into a tall stool and fell on his bottom She did
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not recall himstretching out his left armor hitting a
desk or whether his knees collided with the floor, but
she did know that he fell on his bottom The nedical
records are replete with conplaints of the claimant to
his treating physician regarding synptons to his |left
knee and right shoul der.

The evi dence denonstrates that Dr. Crowel |
rel eased the claimant on Decenber 9, 2008, having
reached maxi mum nedi cal inprovenent. The cl ai mant
underwent a functional capacity evaluation on January 2,
2009, where he gave, once again, subnmaxinmal effort. The
report states:

Rather, it is sinply stated that M.

Ellis can do nore physically at

ti mes than was denonstrated during

this testing date. Any final

vocational or rehabilitations

di scussions for M. Ellis should be

done with this in mnd.

The clai mant has significant osteoarthritis.
Based upon nmy de novo review of the record, | find that
the claimant has failed to neet his burden of proof.
Accordingly, for all the reasons set forth herein,

respectfully dissent fromthe majority’s award of

benefits.

KAREN H. McKI NNEY, Comm ssi oner
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