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OPINION AND ORDER

Respondent No. 2, the Second Injury Fund (SIF)

appeals the decision of the Administrative Law Judge finding

that the claimant was entitled to a lump sum of his weekly

installments for wage loss disability benefits and a finding

that the claimant’s attorney is entitled to a lump sum

attorney fee to be paid by the SIF for the 15% in wage loss
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disability benefits the SIF controverted to be paid before

the SIF’s liability ensues.  Based upon our de novo review

of the evidence, we affirm in part and reverse in part. 

Specifically, we affirm the finding that the claimant’s

attorney is entitled to a lump sum attorney fee.  However,

we find that the liability for that payment does not attach

until August of 2012 and the SIF is not responsible for the

payment of attorney’s fees to the claimant’s attorney until

that time.  We also reverse the finding that the claimant

has proven by a preponderance of the evidence that he is

entitled to a lump sum of his weekly installments for wage

loss.  The claimant has failed to meet his burden of proof.

The first issue that must be addressed is whether

a lump sum settlement of the weekly installments for the

wage loss disability benefits can and should be imposed

against the SIF.  Our review of relevant statutes, case law

and the evidence of record leads to the conclusion that the

claimant is not entitled to a lump sum payment from the SIF.

In our opinion, Ark. Code Ann. §11-9-804 does not apply to

the SIF.  

Ark. Code Ann. §11-9-804 provides:

(a)(1) Whenever the Workers'
Compensation Commission determines that
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it is for the best interest of the
parties entitled to compensation, and
after due notice to all parties in
interest of a hearing, the liability of
the employer for compensation may be
discharged by the payment of a lump sum
equal to the present value of all future
payments of compensation computed at ten
percent (10%) discount, compounded
annually.

(2) Lump-sum settlements shall not be

allowed if the employer presents
evidence which proves by a preponderance
of the evidence that ordering the
compensation discharged in such a manner
would result in a substantial adverse
effect on the continuing economic
viability of the employer.

(b)(1) The probability of the death of

the injured employee or other persons
entitled to compensation before the
expiration of the period during which
they are entitled to compensation shall,
in the absence of special circumstances
making such a course improper, be
determined in accordance with the
following table.

(2) It is intended that this table shall

be used in conjunction with the discount
rate prescribed in subsection (a)(1) of
this section for the purpose of
calculating the present value of lump-
sum settlements to injured employees.
(Emphasis ours)

In the case of Lewis v. Auto Parts, 104 Ark. App.

230, 290 S.W.3d 37 (2008), the Court of Appeals found that

with regard to lump sum attorney fees being awarded, Ark.
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Code Ann. §11-9-716 applied to the SIF.  The Court

specifically found that although Ark. Code Ann. §11-9-716

did not specifically mention the SIF in the statute, the

statute applied to the SIF because it must be read in

conjunction with Ark. Code Ann. 11-9-715.  In fact, §11-9-

715 failed to mention the employer, carrier or the Funds. 

The statement by the Court wherein it states that the SIF

stands in lieu of the employer is just dicta.  It is limited

to the facts of Lewis and is not meant to include every

statutory provision of the Workers’ Compensation Act and it

clearly does not apply in the case presently before us.   In

fact, the Court in Lewis stated:

...It is clear that Ark. Code Ann. §11-
9-804 only includes liability of the
employer.  This statutory section allows
the employer to discharge its liability
by reducing future payments of
compensation to present value...

The Court clearly found that §804 applied only to employers. 

From the reading of Ark. Code Ann. §11-9-804, it

is the liability of the employer only that can be discharged

using a lump sum distribution.  Ark. Code Ann. §11-9-

704(c)(3) requires that the Workers’ Compensation Act (Act)

be strictly construed.  The rule of strict construction also

requires us to use the plain meaning of the language
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employed. See Curt Bean Transp., Inc. v. Hill, 2010 Ark.

App. 312, ___ S.W.3d ___.  Strict construction is narrow

construction and requires that nothing be taken as intended

that is not clearly expressed.  Hapney v. Rheem Mfg. Co.,

341 Ark. 548, 26 S.W.3d 771 (2000). Strict construction of a

statute does not mandate a literal interpretation that leads

to absurd results where an alternative interpretation better

effects the statute's purpose.  Nucor Corp. v. Kilman, 358

Ark. 107, 186 S.W.3d 720 (2004). The basic rule of statutory

construction, to which all other interpretive guides must

yield, is to give effect to the intent of the legislature.

Teasley v. Hermann Companies, Inc., 92 Ark. App. 40, 211

S.W.3d 40 (2005).  A statute is ambiguous only where it is

open to two or more constructions, or where it is of such

obscure or doubtful meaning that reasonable minds might

disagree or be uncertain as to its meaning. Id. In

considering the meaning of a statute, we construe it just as

it reads, giving the words their ordinary and usually

accepted meaning in common language.  Id. (citing American

Standard Travelers Indem. Co. v. Post 78 Ark. App. 79, 77

S.W.3d 554 (2002).  Using the rules of statutory

construction and the requirement that the Act be strictly
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construed, the only conclusion that can be reached is that

Ark. Code Ann.§11-9-804 does not apply to the SIF.  The SIF

is not an employer which is defined in 11-9-701(10) as: 

"Employer" means any individual,
partnership, limited liability company,
association, or corporation carrying on
any employment, the receiver or trustee
of the same, or the legal representative
of a deceased employer;

It is clear that the SIF is not mentioned in this

section of the statute defining employer.  There is nothing

ambiguous about this definition that could lead one to

conclude that the SIF should be included.  Ark. Code Ann.

§11-9-804 uses the term employer and no other term. 

Therefore, §804 is not applicable to the SIF.

Therefore, we find that the SIF is not liable for

a lump sum distribution of the claimant’s wage loss

disability benefits.  If we were to find that Ark. Code Ann.

§11-9-804 applied to the SIF, a finding which we do not

make, we would also find that the claimant has failed to

prove by a preponderance of the evidence that such a

distribution is in his best interest.

Gill v. Ozark Forest Products, 255 Ark. 951, 504

S.W.2d 357 (1974) held that lump sum settlements are an
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extraordinary remedy and must be used “sparingly.”  This

case was submitted to the Administrative Law Judge on the

record.  No live testimony was taken. The only evidence in

the record with regard to the claimant’s assertion that this

distribution is in his best interest is the Form AR-L filed

by the claimant’s attorney.  This form has a section which

instructs the claimant to “...Give complete, specific, and

detailed reason for lump sum and use of money...”  The

response appearing on that form says “Due to financial

concerns I need this money now.”  This is not complete,

detailed or specific as required by the Commission.  The

Commission has previously denied wage loss lump sum

distributions in cases that had more meritorious claims than

the one the claimant is pursuing.  For instance, in the case

of Gary McJunkin Trucking Co. v. Byars, 258 Ark. 387, 525

S.W.2d 662 (1975) the Commission denied a lump sum award to

a twenty-one year old widow with minor children.  In Tiner

v. Rose Care Center of Benton, FC Opinion filed December 30,

2003 (Claim No. E911137), the Commission denied a claim for

a lump sum distribution by the claimant who wanted to repair

a wall in her home and to purchase furniture.  The

Commission found that the “claimant’s desire to purchase
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furniture and repair a wall does not give rise to the

extraordinary remedy of a lump-sum settlement.”  The

Commission found in the case of Taylor v. POM, Inc., FC

Opinion filed December 22, 1994 (Claim No. D902434) that the

Commission should consider the effect of a lump sum

distribution’s impact of the 10% discount and the effect an

award would have on the claimant’s receipt of Social

Security benefits.

When we consider the claimant’s reason for wanting

a lump sum distribution, we cannot find that it is in the

best interest of the claimant.  The claimant’s assertion

that he needs the money because of “financial concerns” is

vague.  The Commission has denied lump sum distributions in

cases that have more meritorious claims than what the

claimant in this case has alleged.  Further, the statute

requires that the lump sum distribution be in the best

interest of the “employer” as well.  As stated previously,

we find that the SIF is not an employer.  However, if Ark.

Code Ann. §11-9-804 did apply to the SIF, it is not in the

best interest of the SIF to make a lump sum distribution to

this claimant.  The economic viability of the SIF could be

substantially affected if the claimant received a lump sum
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payment.  While there is no evidence in the record of the

solvency of the SIF, public funds should not be spent until

they are accrued.  Clearly, the payment for the claimant’s

wage loss disability benefits have not accrued.  The

respondent employer/carrier’s obligation will not be met

until August of 2012.  Any lump sum distribution of the

claimant’s wage loss disability benefits by the SIF is not

ripe for consideration until such time as the

employer/carrier obligations have been met in August of

2012.  Simply put, we find that the claimant cannot prove by

a preponderance of the evidence that he is entitled to a

lump sum distribution of his wage loss disability benefits

from the SIF.  Therefore, the decision of the Administrative

Law Judge should be reversed.

With respect to the SIF’s invitation for the

Commission to revisit the Court’s holding in Lewis case, we

respectfully decline.  The Commission is bound by the

decision.  The Commission does have the authority to award

lump sum attorney fees against the SIF.  However, the issue

of when those fees are payable was not addressed in Lewis

and is at issue.  In the case of Hill v. CGR Medical Group,

9 Ark. App. 334, 660 S.W.2d 171 (1983), the Court held:
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We conclude that the liability of the
Bank Fund does not arise under these
circumstances, but only on the date on
which the carrier’s $50,000 limitation
would have been discharged had there
been no settlement.

Although Hill dealt with the Death and Permanent

Total Disability Trust Fund (DPTD Fund), both the SIF and

the DPTD Fund were established in Ark. Code Ann. §11-9-301.  

The liability for the impairment rating to be paid

by the respondent employer/carrier does not cease until

August of 2012.  Regardless of the fact that the respondent

employer/carrier has chosen to make a lump sum distribution

of those funds, it is of no consequence.  The Hill case

makes it clear that the date the SIF’s liability arises is

the date the respondent employer/carrier would have been

discharged.  Not the day the lump sum distribution was made

or another day before the respondent employer/carrier’s

obligation expired.  The SIF is a public fund and as a

matter of policy, no public monies should be spent until

they have accrued.  In this case, the obligation does not

accrue until August of 2012.  Therefore, we find the SIF’s

obligation to pay a lump sum attorney fee to the claimant’s 
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attorney does not accrue until August of 2012.

IT IS SO ORDERED.

                                   

                   KAREN H. McKINNEY, Commissioner

Chairman Bell concurs.

CONCURRING OPINION

I concur in the majority opinion’s finding that

the claimant did not prove he was entitled to a lump-sum

payment of wage-loss disability benefits from Respondent No.

2, Second Injury Fund.  Like the majority opinion, I

recognize the Arkansas Court of Appeals’ holding, in

accordance with Ark. Code Ann. §11-9-716(Repl. 2002), that

the Commission can award a lump-sum of attorney’s fees from

the Second Injury Fund.  See Lewis v. Auto Parts & Tire Co.,

Inc., 104 Ark. App. 230, 290 S.W.3d 37 (2008). 

Nevertheless, the provisions of Ark. Code Ann. §11-9-

804(Repl. 2002) do not authorize discharge of a lump-sum

payment of wage-loss disability against the Second Injury

Fund.  The Commission must strictly construe the provisions

of the law.  Ark. Code Ann. §11-9-704(c)(3)(Repl. 2002). 



Davis - F701958 12

The Court of Appeals has not held that the Commission is

authorized to direct the Second Injury Fund to pay wage-loss

disability benefits in a lump sum.  Even if the Commission

was authorized to order the Fund to pay wage-loss disability

in a lump sum, I agree with the principal opinion’s finding

that the instant claimant did not prove he was entitled to a

lump-sum payment of wage-loss disability.    

I, therefore, concur in the majority opinion.

                                   

                             A. WATSON BELL, Chairman

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. A lump sum settlement for wage-loss benefits can be

imposed on the Second Injury Fund.  Ark. Code Ann. §11-9-

804(a)(1) states:

“Whenever the Workers’
Compensation Commission
determines that it is for the
best interest of the parties
entitled to compensation, and
after due notice to all
parties in interest of a
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hearing, the liability of the
employer for compensation may
be discharged by the payment
of a lump sum equal to the
present value of all future
payments of compensation
computed at ten percent (10%)
discount, compounded
annually.”

Respondent #2, the Second Injury Fund, was created

to stand in lieu of the employer and assume the

responsibility for certain liabilities.  The Arkansas Court

of Appeals in both Seward v. The Bud Avants Co., 65 Ark.

App. 88, 985 S.W.2d 332 (1999), and Lewis v. Auto Parts &

SIF, 104 Ark. App. 230, 290 S.W.3d 37 (2008), was clear that

entities such as the Arkansas Property and Casualty

Insurance Guaranty Fund and the Second Injury Fund were put

in place to stand for the employer under certain criteria. 

The purpose of the Second Injury Fund was “designed to

ensure to an employer employing a worker with a disability

will not, in the event that the worker suffers an injury on

the job, be held liable for a greater disability or

impairment than actually occurred while the worker was in

his or her employment.”  Ark. Code Ann. §11-9-525 (Repl.

2002).  The stated public purpose of the establishment of

the Fund is to encourage employment of handicapped or
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disabled workers by assigning liabilities for the wage-loss

consequences of a second injury to the Fund.  Rice v.

Georgia Pacific Corp., 72 Ark. App. 148, 35 S.W.3d 328

(2000).  In essence, the Second Injury Fund was created to

stand in lieu of the employer and assume responsibility for

any liability. 

In the present matter, the Second Injury Fund

stands in lieu of the employer for wage-loss disability that

was, in part, accepted and, in part, ordered paid by the

Second Injury Fund.  Given the facts presented to the

Commission I find, as did the Administrative Law Judge, that

a lump sum settlement for wage-loss benefits is in the best

interest of the claimant.

Furthermore, as a matter of logic, if it is in the

best interest of the claimant for benefits to be paid by the

employer in a lump sum, why would it not be in the best

interest of the claimant for benefits to be paid in a lump

sum by the Second Injury Fund, which stands in the shoes of

the employer? 

Additionally, as a matter of fundamental fairness,

why should claimants who are unfortunate enough to suffer

two injuries not be entitled to the same payment options as
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any other claimant?  I find that is why the Court of Appeals

has held that the Second Injury Fund stands in lieu of the

employer.  Because any other interpretation leads to a

fundamentally unfair result. Ark. Code Ann. §11-9-804(a)(1)

refers to the best interest of the party entitled to

compensation, i.e., the claimant.  Therefore, Ark. Code Ann.

§11-9-804(a)(1), must be interpreted with the best interest

of the claimant, not the Second Injury Fund, in mind.

The Second injury Fund also argues that the

claimant should not receive and the Second Injury Fund

should not be made to pay the claimant’s lump sum award of

wage-loss disability until such time as respondents #1's

obligation for payment of the anatomical impairment rating

would have been paid out had it been paid in weekly

installments.  The parties have stipulated that, if the

claimant were to be paid out in weekly installments by

respondents #1, it’s payment obligation would not be

completed until August 20, 2012.  However, respondents #1

have agreed to pay their remaining liability in the form of

a lump sum payment to the claimant as set out in the

stipulations of the parties.

After consideration of A.C.A. §11-9-804, it is
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clear that the Legislature intended for parties entitled to

compensation, here the claimant, to be able to receive that

compensation in a lump sum before that compensation is

actually accrued.  In doing so, the Legislature provided a

formula to account for the present value of the compensation

owed to the claimant by the other party, here the Second

Injury Fund.  I find that the claimant is entitled to his

compensation in a lump sum from the Second Injury Fund after

the employer, here respondents #1, have fulfilled their

obligation of compensation to the claimant through an agreed

lump sum settlement.  At that time, the Second Injury Fund

will stand in lieu of the employer and the Second Injury

Fund should pay wage-loss compensation to the claimant in a

lump sum in accordance with A.C.A. §11-9-804.

Workers’ Compensation Law must be strictly and

literally construed by the Commission and the Courts, and a

particular provision in a statute must be construed with

reference to the statute as a whole.  Aloha Pools & Spas,

Inc. v. Employer’s Ins. of Wausau, 342 Ark. 398, 39 S.W.3d

440 (2000).  The basic rule of statutory construction is to

give effect to the intent of General Assembly.  Ozark Gas

Pipeline Corp. v. Ark. Pub. Serv. Comm’n., 342 Ark. 591, 29
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S.W.3d 730 (2000).  Where the language of a statute is plain

and unambiguous, we determine legislative intent from the

ordinary meaning of the language used.  Id.  We will not

give statutes a literal interpretation if it leads to absurd

consequences that are contrary to legislative intent. 

Buford Distrib., Inc. v. Starr, 341 Ark. 914, 20 S.W.3d 363

(2000).

The primary purpose of the Arkansas Workers’

Compensation Act is found in Ark. Code Ann. §11-9-101, and

it is to pay timely benefits to all legitimately injured

workers.  Ark. Code Ann. §11-9-804(a)(1) refers to the best

interest of the party entitled to compensation, i.e., the

claimant.  Therefore, Ark. Code Ann. §11-9-804(a)(1), must

be interpreted with the best interest of the claimant in

mind.  As such, I find that the claimant is entitled to a

lump sum payment of benefits, paid immediately, from the

Second Injury Fund.

For the aforementioned reasons, I must

respectfully dissent.

                                   
    PHILIP A. HOOD, Commissioner


