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THOMAS, III, Attorney at Law, El Dorado, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed May 18, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employer/employee/carrier
relationship existed on or about April
2, 2009, when the claimant sustained a
compensable injury to his left elbow.
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3. Based on an average weekly wage of
$639.53, the claimant would be entitled
to compensation rates of $426.00 for
temporary total disability benefits and
$320.00 for permanent partial disability
benefits.

4. Respondents have paid medical benefits
and temporary total disability benefits.

5. The preponderance of the evidence
demonstrates that the Respondents did
initially controvert the recommended
left elbow surgery by Dr. Lytle and Dr.
Rhodes which was ultimately provided in
February of 2010.

6. Claimant’s attorney has rendered bona
fide legal services on behalf of the
claimant.  Based on the nature, length,
and complexity of the services
performed, the claimant is entitled to
an attorney’s fee on any indemnity
benefits arising from the controversion
of benefits pursuant to Ark. Code Ann. §
11-9-715.

7. The claimant has proven by a
preponderance of the evidence that he is
entitled to additional medical treatment
as directed by Dr. D’Orsay Bryant.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 18, 2011 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                         
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the  respondents controverted the

claimant’s claim for his elbow injury in December of

2009.  Based upon my de novo review of the record, I

find that the respondents did not controvert the

claimant's claim for benefits associated with the

claimant’s elbow and the surgery.  I also find that the

claimant has failed to prove by a preponderance of the

evidence that he's entitled to additional medical

treatment. 

The claimant was employed by the respondent

employer as a truck driver.  On April 2, 2009, the

claimant was driving a truck pulling a trailer, lost

control and had an automobile accident.  The claimant

was taken to Desha County Hospital when he returned to
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McGehee where he underwent X-rays and was given

medication. The claimant returned to work for the

respondent employer.  The claimant complained of

problems with his left elbow and was seen by Dr. Young

on April 17, 2009.  The claimant was referred to Dr.

John Lytle who recommended that the claimant undergo

elbow surgery.  The respondents sent the claimant to see

Dr. Rhodes for a second opinion.  Ultimately, the

claimant underwent surgery on February 10, 2020 and was

released on April 12, 2010 to work full duty with a 0%

permanent anatomical impairment rating.  The claimant

requested a change of physician to Dr. D'Orsay Bryant. 

The claimant complained of persistent elbow pain and saw

Dr. Bryant on July 15, 2010.  At this time, the claimant

is requesting additional medical treatment as

recommended by Dr. Bryant. 

The first issue that must be addressed is

whether the respondents controverted the claimant’s

medical treatment as recommended by Dr. Lytle in the

form of elbow surgery. The evidence demonstrates the

claimant saw Dr. Lytle one time and he recommended

surgery.  The claimant testified that the claims

adjuster, Tammy Hester, told him that she was denying

his surgery with Dr. Lytle and was denying his claim. 

It was at that point that the claimant was sent to Dr.
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Rhodes for a second opinion.  Dr. Rhodes treated the

claimant conservatively, but ultimately he also

recommended surgery, which was scheduled for December

18, 2009.  The claimant’s surgery had to be pre-

certified in accordance with Rule 30 which provides that

any medical procedure that exceeds $1,000 must be pre-

certified.  Ms. Hester did not learn about this surgical

recommendation until December 2nd and a package of

materials had to be sent to the pre-certification.  The

pre-certification did not come back before the scheduled

surgery.  Therefore, the claimant's December 18th

surgery was cancelled.  The pre-certification response

came back on January 7, 2010, and at that time, the

claimant's surgery was scheduled for February 11, 2011.  

The respondents offered the testimony of Ms.

Hester.  Ms. Hester testified that she's required by

Rule 30 to have the surgery pre-certified because the

cost exceeds $1,000.  She did not learn of the December

2, 2009 recommendation of Dr. Rhodes until after

December 2, 2009, and when she did, she sent the forms

to be pre-certified.  She received the pre-certification

approval on January 7, 2010.  

On December 19, 2009, the claimant sought out

an attorney who filed an AR-C Form.  Ms. Hester did not

receive that AR-C until January 8, 2010, the day after
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the pre-certification was returned to her.  Ms. Hester

also testified that she never told the claimant's

attorney that she was denying treatment, nor did she

intimate or indicate in any way that she was denying

treatment.  It was Ms. Hester's position that she was

investigating or following up the information she was

provided.  It had come to Ms. Hester's attention that

the claimant was the fire chief of a small local fire

department in Montrose, Arkansas and had been the chief

for four or five years.  There had been a huge fire

about the time of the claimant's compensable injury, and

she wanted to investigate if the claimant had been hurt. 

She questioned the claimant and several other people and

determined that the claimant did not do anything during

that fire that would have caused an injury. 

Ms. Hester also testified that she never told

anybody that she was denying the claim and that if she

were to formally deny the claim, she would complete a

Form 2 and send it to the Commission.  There was no Form

2 ever filed with the Commission.  There was no written

notice whatsoever given. The only thing she did was

complete her investigation and then obtained pre-

certification to authorize treatment. 

The claimant continued to work during the time

period after his accident.  He was off work for a few
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days after the accident.  However, he continued to work

up until the time he had surgery in February of 2010.   

The Arkansas Workers’ Compensation Law

specifically provides that the Commission shall direct

that a fee be paid to the claimant’s attorney when a

claim has been controverted in whole or in part. See,

Ark. Code Ann. §11-9-715(B)(i).

More specifically, A.C.A. § 11-9-715(a)(2)(B)

provides:

...[W]henever the commission finds
that a claim has been
controverted,...the commission shall
direct that the fees for legal
services be paid to the attorney for
the claimant as follows:  One-half
(½) by the employer or carrier in
addition to compensation awarded;
and one-half (½) by the injured
employee... (Emphasis added.)

Making the respondents liable for at least a

portion of the attorney’s fees serves the legitimate

social purposes of discouraging oppressive delays in

recognition of liability, deterring arbitrary and

capricious denials of claims, and insuring the ability

of a necessitous employee to obtain adequate legal

representation. See, Aluminum Co. Of America v. Henning,

260 Ark. 699, 543 S.W.2d 480 (1976).  Whether a claim is

controverted is a fact question that must be determined

from the circumstances of each particular case. Masonite



Cupit - G000125 9

Corp. v. Mitchell, 16 Ark. App. 209, 699 S.W.2d 409

(1985); Climer v. Drake’s Backhoe, 7 Ark. App. 148, 644

S.W.2d 637 (1983); Walter v. Southwestern Bell Tel. Co.,

17 Ark. App. 43, 702 S.W.2d 822 (1986).  The mere

failure to pay compensation benefits does not amount to

controversion, in and of itself. Revere Copper & Brass,

Inc. v. Talley, 7 Ark. App. 234, 647 S.W.2d 477 (1983).

Likewise, controversion may not be found where the

respondent accepts its compensability but delays payment

in a reasonable attempt to investigate the extent of the

claimant’s disability. Horseshoe Bend Bldrs., et al v.

Sosa, 259 Ark. 267, 532 S.W.2d 182 (1976); Hamrick v.

The Colson Co., 271 Ark. 740, 610 S.W.2d 281 (Ark. App.

1981).  However, assuming a position which requires the

claimant to retain the services of an attorney to take

the actions necessary to assure that the employee’s

rights are protected may constitute controversion. New

Hampshire Ins. Co. v. Logan, 13 Ark. App. 116, 680

S.W.2d 720 (1984); Turner v. Trade Winds Inn, 267 Ark.

861, 592 S.W.2d 454 (1980).

In my opinion, it is clear that the respondent

did not controvert the claimant’s medical treatment in

December of 2009.  The claimant went to see Dr. Lytle

one time who recommended surgery and the respondents

sent the claimant to see Dr. Rhodes for a second
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opinion.  Dr. Rhodes treated the claimant conservatively

until December of 2009 when he recommended that the

claimant have surgery also.  It was at that time that

Ms. Hester had completed her investigation of the claim

and had determined that the claimant needed to have the

surgery and have it pre-certified.  It was the holidays

and the pre-certification did not come back in time for

the claimant to have the scheduled December 18, 2009

surgery.  The pre-certification came back on January 7,

2009, and at that time, Mr. Hester sent the claimant’s

information to the nurse case manager who scheduled the

claimant’s surgery for February of 2010.  

The claimant argues that he had to obtain

counsel in order to get the surgery for his left elbow

approved.  However, the dates indicate that this is not

the case.  Ms. Hester did not receive the AR-C until

January 8, 2010, the day after she received the pre-

certification for the surgery. 

Therefore, when I consider the fact that Ms.

Hester testified that she never denied the claimant’s

ability to obtain treatment and the claimant testified

that he never had trouble receiving treatment, the fact

that Ms. Hester testified that she never denied the

claimant treatment, the fact that all the claimant’s

medical bills have been paid, and the fact that a Form 2
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was never filed suspending benefits, I cannot find that

the claim was controverted.  Ms. Hester was simply doing

her job thoroughly and accurately.  In no shape or form

did she controvert the claimant’s surgery.  Even if I

were to find that the claimant’s surgery had been

controverted, a finding which I do not make, I would

find that the claimant’s attorney would still not get an

attorney fee.  The AR-C was not received until after the

claimant’s pre-certification had already been approved. 

The respondent employer paid the claimant’s temporary

disability benefits for four weeks, and also paid for

physical therapy.  Simply put, there is no evidence to

support the finding of the Administrative Law Judge,

that the respondents controverted this claim in any way. 

Accordingly, I must dissent from the majority's finding

that the surgery was controverted. 

The majority also awarded additional medical

treatment.  Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009). However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Owens Plating

Co.v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008).
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What constitutes reasonable and necessary treatment is a

questions of fact for the Commission. Id. Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy. Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).  

Also, the respondent is only responsible for

medical services which are causally related to the

compensable injury.  Treatments to reduce or alleviate

symptoms resulting from a compensable injury, to

maintain the level of healing achieved, or to prevent

further deterioration of the damage produced by the

compensable injury are considered reasonable medical

services.  Foster v. Kann Enterprises, 2009 Ark. App.

746    , S.W.3d    (2009). Liability for additional

medical treatment may extend beyond the treatment

healing period as long as the treatment is geared toward

management of the compensable injury. Patchell v. Wal-

Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004.   

The evidence demonstrates that the claimant

has not returned to Dr. Rhodes for treatment since he
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was released in April of 2010 without any restrictions

or any permanent anatomical impairment.  The claimant

was able to perform his same job until he had his heart

attack on November 15, 2010.  The claimant has

complained of numbness in both of his hands, but no

doctor has opined that this is related to the claimant’s

injury.  The claimant did not injure his right side nor

has he ever had right-sided complaints.  The surgery was

performed on the claimant’s left elbow.  It is

significant that the claimant returned to work without

restrictions after the surgery and was able to perform

his duties until his unrelated heart attack.  Therefore,

I find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to

additional medical treatment.   

Accordingly, for all the reasons set forth

above, I must respectfully dissent from the majority’s

award of benefits. 

                               
KAREN H. McKINNEY, Commissioner


