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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F904149

JAMES COLBERT, EMPLOYEE                        CLAIMANT

MEDIC ONE, LLC, EMPLOYER   RESPONDENT 

COMMERCE & INDUSTRY INS. CO.,
INSURANCE CARRIER           RESPONDENT
 
     

OPINION FILED FEBRUARY 16, 2011

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 30, 2010.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed on
March 15, 2009, when the claimant
sustained a compensable injury to his
left shoulder, during which time he
earned wages sufficient to entitle him



Colbert - F904149 2

to weekly compensation benefits of
$523.00/$392.00 for temporary
total/permanent partial disability.

3. The diagnosed December 2009, rotator
cuff tear in the claimant’s left
shoulder grows out of and is a continuum
of the March 15, 2009, compensable
injury.  The evidence preponderates that
the major cause of the claimant’s
continuing need for medical treatment is
the March 15, 2009, compensable injury,
and that the treatment is reasonably
necessary in connection with (sic)
injury.

4. The respondents shall pay all reasonable
hospital and medical expenses arising
out of the injury of March 15, 2009.

5. The respondents have controverted the
claimant’s entitlement to additional
medical treatment subsequent to December
9, 2009, to include a second shoulder
surgery.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 30, 2010,

decision of the Administrative Law Judge, including all
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findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the claimant proved by a

preponderance of the evidence that he was entitled to

additional medical benefits associated with his left

shoulder injury. Based upon my de novo review of the

record, I find that the claimant has failed to meet his

burden of proof. Accordingly, I would reverse the

decision of the Administrative Law Judge. 

The claimant sustained an admittedly

compensable injury to his left shoulder on March 15,

2009. The claimant worked as an EMT for the respondent

employer and was caring for a patient in the back of an

ambulance when the driver made a sharp turn and the

claimant stuck his arm out to prevent himself from

falling. The claimant injured his left shoulder and

ultimately underwent a rotator cuff repair on June 11,

2009. Doctor Spencer Guinn was the claimant’s treating

physician. Dr. Guinn prescribed physical therapy and the

claimant began physical therapy sessions. The claimant

progressed through physical therapy and was doing

“pretty good” with his recovery by mid-September. In

early October, Dr. Guinn and the physical therapist were

both noting excellent recovery with minimal pain and

near normal range of motion. On October 14, 2009, the
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claimant was noted to have pain around a 0 to 2 on the

10 point scale with a 100% passive and 95% active range

of motion. On October 20th, the claimant went to

physical therapy and noted an increase in pain levels

and symptoms associated with his left shoulder. Dr.

Guinn ultimately ordered another MRI, which revealed a

full thickness tear of the anterior supraspinatus tendon

with retraction and a slap tear at the labrum in his

left shoulder. Dr. Guinn recommended surgery to repair

the tear in the claimant’s shoulder. 

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Repl. 2002). However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Norma Beatty v.

Ben Pearson, Inc., Full Workers’ Compensation Commission

Opinion filed February 17, 1989 (Claim No. D612291).

When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, we

must analyze both the proposed procedure and the

condition it is sought to remedy. Deborah Jones v. Seba,

Inc., Full Workers’ Compensation Commission Opinion

filed December 13, 1989 (Claim No. D512553). Also, the
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respondent is only responsible for medical services

which are causally related to the compensable injury.

The evidence demonstrates that the claimant

was experiencing a good relief in his symptoms post-

operatively before October 20, 2009. Physical therapy

notes dated August 19, 2009 indicate that the claimant

was experiencing a “good, post-operative course with no

significant complications or problems”. On August 24,

2009, Dr. Guinn noted that he was pleased with the

claimant’s progress. The medical records indicate that

as of September 17, 2009, the claimant’s pain was

anywhere from a 0 to a 3 on a 10 point scale and he was

experiencing “appropriate recovery” with “improved

functional strength and pain relief”. On September 21,

2009, the physical therapist noted “excellent progress”

with 90% of his range of motion per Dr. Guinn’s

examination. The claimant classified his own recovery

during that period of time as being “pretty good”. On

October 14, 2009, the claimant was noted to have a 100%

passive range of motion in his shoulder with 4/5

strength and a pain rating of 0 to 2 on a 10 point

scale. 

On October 20, 2009, the claimant presented to

the physical therapist’s office complaining of

increasing pain and symptoms in his shoulder. The
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claimant had been on a 3-day deer hunting trip and had

killed two deer using his muzzle loader. It is of note

that at his deposition, the claimant was questioned

about whether he had done any hunting or fishing since

the accident and he answered he had not engaged in any

of these activities. The claimant was confronted with

records from the Arkansas Game and Fish Commission which

established that he had harvested two deer in one day,

the claimant indicated that he had simply forgotten that

he had been hunting. 

The evidence indicated that the claimant had

shot both deer from a deer stand that is approximately

10 feet in the air. The claimant was limited to one-

handed duty during this time period, but he had to use

his left arm to climb into the ladder with his muzzle

loader and supplies in tow. The claimant admitted that

this activity was in direct contravention of Dr. Guinn’s

orders. The claimant denied that he did anything to the

deer other than drag him with his four-wheeler from the

deer stand to the deer camp. However, the claimant did

kill an 8 point buck. The claimant also harvested a deer

with a modern rifle. The claimant admitted that he had

hunted approximately four times since early October,

2009. Each time he would climb the ladder using his left
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arm and would pull his gun and backpack up hand over

hand with his left arm. 

The claimant also participated in an advanced

cardiac life support class to get recertified during

this time period. The claimant told the nurse case

manager, Rebecca Poston, that he had attempted to do CPR

and felt increased pain and could not continue the CPR

on the mannequin. The claimant also had to perform

intubation on the same mannequin, which requires use of

the left hand as well. The claimant denied to Ms. Poston

that he had felt an increase in symptoms. However, Ms.

Poston explained her conversation with the claimant: 

A On November 23rd, I contacted
Mr. Colbert to discuss his
appointment with Dr. Gwen
[sic], and to discuss the order
for the new M.R.I. And I asked
him if he re-injured his arm.
He said that he didn’t think
so, and he didn’t really
remember specifically doing
anything, and that if it had
been re-injured that it would
have to had happened in
physical therapy. And I asked
him if there was any specific
thing he had done in physical
therapy, and he said no. And he
said he attended an A.C.L.S.
injury certification process
the previous weekend, and that
he had attempted to do C.P.R.
and felt increased pain and
couldn’t do the C.P.R. because
of the pain. And that he
attempted to intubate the
C.P.R. manikin [sic] and
couldn’t because it hurt.
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Q Okay. did -- did he bring that

up on his own accord -- 

A Yes.
 

Q -- or was it prompted by
questioning from you?

A No, I didn’t prompt him with
the questions because I didn’t
know he had done that class.

 
Q Okay. so in the conversation,

he brought up physical therapy
as a possible cause. And is
that the same conversation
where he mentioned the A.C.L.S.
class?

A Yes, sir.
 

Q All right. In your review of
the physical therapy records,
did you ever find any specific
mention of an incident or
injury?

A No, I didn’t.
 

Q And, to be clear, in his
statements about the life
support class, did he indicate
to you that he had tried to do
C.P.R. and could not, or that
he did not try because of pain?

A He said he attempted to do the
C.P.R. portion of the A.C.L.S.
class, and felt increased pain
and couldn not continue the
C.P.R. on the manikin [sic].

Q Did he make the same statement
about the intubation; the
intubation on the manikin
[sic]?

A Yes, he said he attempted to
intubate the manikin [sic] and
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could not because it hurt in
his shoulder.

 
Q And this is in November --

November the 2nd ‘09?

A Correct.
 

Q At that time, did he make any
mention to you of doing either
one of those exercises, C.P.R.
or intubation, with one arm
only?

A Not on that date, no.
 

Q Okay. When did you first hear
from him that he was saying he
had only used one (1) arm to do
C.P.R.?

A On January 7th of 2010, he
called me to discuss the
authorization and his claim and
wanted to know about his
benefit checks.

 

Ms. Poston explained that she had had 3 to 5

different conversations with the claimant, but the

claimant did not tell her anything about using one arm

until his claim for benefits had been denied. 

The evidence does not support a finding that

the claimant  injured himself doing work hardening and

that worsened his shoulder condition. The physical

therapy notes in the record do not contain any mention

of an event, which precipitated increased pain. The

claimant did not do any work hardening between his good

examination and evaluation on October 14, 2009, and his
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turn for the worse on October 20th and 21st, 2009. The

evidence does demonstrate that the claimant participated

in deer hunting activities in which he killed two deer,

including an 8 point buck from a 10-foot tree stand with

a muzzle loader and participated in advanced cardiac

life support recertification wherein he had to do CPR

and intubation. In my opinion, this is evidence that the

claimant reinjured his arm doing an activity in direct

contravention of his doctor’s orders. The claimant was

on one-handed duty. There is no evidence from any of the

physical therapy notes that the claimant was injured

doing work hardening and to conclude such requires

conjecture and speculation. Conjecture and speculation,

even if plausible, cannot take the place of proof. Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812

S.W.2d 692 (1991); Dena Constr. Co., et al v. Herndon,

264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Accordingly, for all the reasons set forth herein, I

respectfully dissent from the majority’s award of

benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


