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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G001643

CHARLES R. BOULAND, EMPLOYEE                   CLAIMANT

ERWIN KEITH, INC., EMPLOYER   RESPONDENT 

BRIDGEFIELD CASUALTY INS. CO.,
INSURANCE CARRIER           RESPONDENT 
     

OPINION FILED DECEMBER 7, 2011

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appeared by his representative, MR. RONNIE R.
LONG, JR., of North Little Rock, Arkansas, pursuant to
Ark. Code Ann. §11-9-704(c)(1)(A)(i).

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed July 19, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. At all times pertinent, the employment
relationship existed during which the
claimant earned wages sufficient to entitle
him weekly compensation benefits of
$334.00/$250.00, for temporary
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total/permanent partial disability based on
an average weekly wage of $500.00.

3. On November 2, 2009, the claimant sustained
an injury to his low back arising out of and
in the course of his employment, which
rendered him temporarily totally disabled for
the periods December 14, 2009, continuing
through January 4, 2010, and July 26, 2010,
and continuing through the end of his healing
period, a date to be determined.

4. The respondents shall pay all reasonable
hospital and medical expenses arising out of
the injury of November 2, 2009.

5. The respondents have now controverted this
claim in its entirety.
 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 19, 2011, decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority’s

opinion finding that the  claimant proved by a

preponderance of the evidence that he sustained a

compensable injury. In my opinion, the claimant has

failed to meet his burden of proof.   

          The claimant went to work for the respondent

employer on September 1, 2009.  The claimant alleges

that on either September 23, 2009, November 1, 2009, or

November 2, 2009, he sustained a compensable injury to

his back.  There were three different dates that were
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used during the hearing, but the claimant remembered

that it was November 2, 2009, because it was his

mother's birthday and he was unable to eat supper with

her.  The claimant first sought medical treatment on

December 14, 2009, when he went to the emergency room. 

He told the treating physician that there was no injury. 

On December 17, 2009, the claimant first reported the

incident to the human resources person but he only asked

about group insurance.  At that time, he said nothing

about a Workers' Compensation claim.  The claimant was

laid off and started drawing unemployment on February

24, 2010.  It is of note that during this period of

time, there was only a two-week period of time in

December of 2009 that the claimant did not work for the

respondent employer. 

          The claimant first sought medical treatment on

December 14, 2009.  At that time, he stated that the

onset of pain was approximately a month prior and that

there was no injury.  The fact that the claimant had had

back surgery two years prior was noted. It was also

noted that the claimant’s symptoms began while he was

working.  The claimant described the pain as sharp and

radiating to the right.  A CT scan of the lumbar spine

was performed which showed a small herniated disc on the
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right at L5-S1 with some posterior displacement of the

right S1 nerve root.  It also revealed that this could

represent epidural fibrosis, which was scarring from the

claimant’s previous surgery.  The report from that date

indicates that there were similar findings that were

seen on the previous MRI from October 16, 2007.  In the

2007 study, the claimant had an acute soft disc

herniation on the right side at L5-S1. 

          The respondents offered the testimony of Ms.

Cindy Mitchell, who worked in Human Resources.  Ms.

Mitchell testified that the claimant came to her on

December 17, 2009, and reported an incident, but did not

say anything about it being a Workers' Compensation

claim.  She stated that the claimant only asked about

group insurance.  It was not until she received a

medical bill from the provider that she knew that there

was something going on with regard to a Workers'

Compensation claim.  

          The evidence demonstrates that the claimant

had an incident on July 10, 2010, where he got into an

altercation with another man.  Both the claimant and his

wife testified that a six-foot one inch, 300 pound man

tackled the man and got on his back and tried to choke

him.  The claimant and his wife were at a horse show,
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and for some unknown reason, his ex-wife's boyfriend was

intoxicated and accosted the claimant.  He pulled the

claimant to the ground, but both testified that the

claimant did not have any problems after that.  They

testified that the claimant's back was bothering him

just as badly after the incident as it was before.  

          There is some vague testimony regarding the

"reopening" of the claim.  The claimant's wife testified

that she contacted the Commission before the July 2010

incident to reopen the claim, but there is no evidence

in the record of that.  The evidence demonstrates that

the claimant's wife called the insurance adjuster on

July 21, 2010, and on July 27, 2010, the claimant

returned to the doctor, but said nothing about the horse

show incident.  An MRI dated July 26, 2010, shows that

the claimant had a prior surgery and a small disc

protrusion, but these findings were also on the previous

MRI.  

          In my opinion, it is conjecture and

speculation to conclude that the claimant sustained an

injury while working for the respondent employer on

September 23, November 1, or November 2, 2009.  The

claimant failed to report an injury to the respondent

employer.  He continued to work for five months. and
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drew unemployment after he was laid off until July of

2010.  It was not until after the horse show incident

that the claimant's wife went to the respondent adjuster

and wanted to reopen the claim.  Conjecture and

speculation, even if plausible, cannot take the place of

proof. Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).     

          Further, there are no new objective medical

findings.  Everything on the CT scan and the MRI

indicate only that the claimant had a pre-existing

injury and pre-existing surgery.  The findings on both

were similar to the MRI which was taken in 2007.  Simply

put, I cannot find that the claimant has proven by a

preponderance of the evidence that he sustained a

compensable injury.  The respondent employer paid for

some of the medical treatment and accepted this claim

initially, but when they found out about the horse show

incident, they controverted the claim.  When I consider

the fact that the claimant was able to work for five

months with no complaints, the fact he did not report an

injury to begin with, and the fact that the findings on
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the MRI and the CT scan are similar to the 2007

findings, I cannot find that the claimant has proven by

a preponderance of the evidence that he sustained a

compensable injury.  As such, I must respectfully

dissent from the majority’s award of benefits. 

                         _______________________________
KAREN H. MCKINNEY, COMMISSIONER


