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OPINION FILED AUGUST 13, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and Claimant cross-appeals an

opinion and order of the Administrative Law Judge filed

February 25, 2010.  In said order, the Administrative

Law Judge made the following findings of fact and

conclusions of law:

1. The Commission has jurisdiction.

2. The employer/employee/carrier relationship
existed at all relevant times.

3. The claimant sustained a compensable left
shoulder injury on August 17, 2007.
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4. The claimant's average weekly wage was
$431.00.  His temporary total disability rate
is $287.00, and his permanent partial
disability rate is $215.00.

5. Temporary total disability benefits were paid
through November 30, 2007.

6. On June 25, 2009, claimant was assigned a
permanent impairment rating of 7% to the body
as a whole which has been controverted by
respondents and remains unpaid.

7. I find that the claimant is not entitled to
the additional temporary disability
compensation that he seeks for the period from
December 1, 2007, to February 19, 2008. I find
instead that the period of additional
temporary disability compensation at issue is
barred by the provisions of Arkansas Code
Annotated Section 11-9-526. The preponderance
of the evidence establishes that Hope School
District offered the claimant employment
suitable to his capacity beginning on December
3, 2007, and the claimant’s refusal to work
was not justifiable.

8. I find that the claimant has established by a
preponderance of the evidence all of the
requirements necessary to establish that he is
entitled to benefits for a 7% anatomical
impairment rated to the body as a whole for
his compensable left shoulder injury.

9. I find that the claimant is entitled to
permanent partial disability benefits in the
amount of 2% to the body as a whole in excess
of the 7% permanent anatomical impairment
established by the medical evidence. I find
that Arkansas Code Annotated Section 11-9-
522(b) is not a bar to the claimant’s claim
for wage loss disability because the
claimant’s work for the 2007-2008 school year
ended in August of 2008, and the employer did
not make an actual offer of employment for the
following school year.
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10. I find that additional follow up treatment by
the claimant's treating orthopedic physician,
Dr. Young, through the date of the hearing and
continuing to a date yet to be determined is
reasonably necessary for treatment of the
claimant's compensable shoulder injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 25, 2010 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).
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Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING DISSENTING OPINION

          I respectfully concur in part and dissent in

part from the majority’s opinion.  Specifically, I

concur in the majority’s finding that the claimant has

failed to prove by a preponderance of the evidence that

he is entitled to additional temporary total disability

benefits for the period December 1, 2007 through

February 19, 2008. However, I must respectfully dissent
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from the majority’s finding the claimant sustained a 7%

permanent anatomical impairment rating to the body as a

whole for his compensable left shoulder injury, the

finding that the claimant was entitled to a 2% loss in

wage-earning capacity in addition to his permanent

anatomical impairment and the finding that the claimant

was entitled to additional medical treatment. In my

opinion, the claimant has failed to meet his burden of

proof. 

          With regard to the permanent anatomical

impairment rating, the majority has awarded the 7%

rating. In order for there to be a finding of permanent

anatomical impairment, the work-related injury must be

the major cause of the permanent partial disability. In

this case, the claimant suffers from bursitis and

tendinitis. These conditions are not permanent as they

are merely inflammation. Permanent anatomical impairment

is awarded for the functional or anatomical loss. In

this case, the claimant has failed to establish

permanent or functional anatomical loss. The doctor who

assigned the permanent anatomical impairment used

passive and active range of motion. Active range of

motion cannot be considered in awarding permanent

anatomical impairment. This combined with the fact that
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the claimant’s diagnosed conditions of bursitis and

tendinitis, which are not permanent conditions, lead me

to conclude that the claimant’s impairment rating is

erroneous. Therefore, I must dissent from the majority’s

award. 

          With regard to the wage loss disability

benefits awarded by the majority, I can also not agree

with that award. First of all, I am completely perplexed

at how the Administrative Law Judge, as well as the

majority, could find that there was not an actual offer

of employment made. In my opinion, the claimant’s

refusal to return to work for the 2008 - 2009 school

year bars the claimant’s claim for benefits. Pursuant to

Ark. Code Ann. § 11-9-522(b)(2) states: 

However, so long as an employee,
subsequent to his injury, has
returned to work, has obtained other
employment or has a bona fide and
reasonable obtainable offer to be
employed at wages equal to or
greater than his average weekly wage
a the time of the accident, he shall
not be entitled to permanent partial
disability benefits in excess of the
percentage of permanent physical
impairment established by a
preponderance of the medical
testimony and evidence.
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          In this case, each of the required elements

contained in the statute cited above are present in this

claim. The claimant returned to work with the school

district at his pre-injury wage and he continued to work

until he made the declaration that he was not coming

back. Further, the claimant had a bona fide and

reasonably obtainable offer to continue to be employed

with the school district in that his supervisor

presented him with the opportunity to renew his contract

with the school for the upcoming school year.  The

claimant made the choice not to return for the following

year by indicating to his supervisor that he “was going

to give it up and retire.” At no time did the claimant

ever indicate that he was not returning because of any

difficulty or problems doing the work at school. 

          Furthermore, the majority has ignored the

claimant’s own testimony that Principal Larry Muldrew

actually asked the claimant to come back to work after

Dr. Young released him to return to work full duty. The

claimant’s counsel questioned the claimant as follows:

Q     Did anybody from the school    
   district contact you about a      
 full release from Dr. Young to      
 see if you wanted to come back      
 to work?
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A     Well, two or three persons     
      asked me to come back. 

Q     Who would those persons have   
      been?

A     My principal, he asked me to   
      come back, see could I come    
      back.

Q     Who’s the principal?

A     Larry Muldrew.
 

          The claimant made clear that the request was

for him to come back after he had left his employment

with the school. On cross-examination, the claimant

testified as follows: 

Q     When Mr. Muldrew called you    
      and asked you about coming     
      back to work, you didn’t even  
      try to go to work then, did    
      you?

A     I couldn’t. 

Q     Was that this 2009 school      
      year?

A     Yeah. 

Q     Is that this year?

A     Yeah. 

Q     This fall semester?

A     Yeah. 

Q     All right. And that’s after    
      Dr. Young released you back in 
      July of 2009, right?
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A     Right. 

Q     But you didn’t go try to work  
      when Mr. Muldrew asked you?

A     I didn’t feel like I could do  
      the work.

          So not only did the claimant refuse the work

available to him by failing to return for the Fall

semester in 2008, he also later refused “suitable

employment” offered to hm by the school principal. 

          Moreover, Maurice Henry testified

unequivocally that the claimant could have continued to

work for the school district making his normal wages had

he not made the choice not to come back. The reason no

other offers were made after the claimant’s last day of

work in August of 2008 is because the claimant had

already refused the opportunity to come back. To hold

that respondents have some responsibility to re-offer

employment to someone who has exercised their own free

will by indicating they no longer wish to be employed is

preposterous. Nonetheless, even if that were the

standard, the respondents satisfied it with Principal

Muldrew’s offer for the claimant to return to work. 

          The testimony of Kathryn Montgomery

demonstrates that the claimant was offered employment.

Ms. Montgomery testified that employees are contacted in
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the spring before their contract ends at the end of

summer to see if they intend to return for the following

school year. If an employee indicates they want to

return and their supervisors have no reason not to allow

them to return, the school board will offer them a

renewed contract. Ms. Montgomery clearly explained that

the claimant would have had a new contract had he

expressed any desire to return to work for the school

district. There was no indication from the testimony of

any of the witnesses at the hearing that the claimant

could not have continued working for the respondent

employer had he not decided to “give it up” and

“retire”. 

          It is clear that the availability of

employment at the time the claimant walked away from his

job is an “offer” of employment that was unjustifiably

refused. Ark. Code Ann. § 11-9-526 states as follows: 

If any injured employee refused
employment suitable to his or her
capacity offered to or procured for
him or her, he or she shall not be
entitled to any compensation during
the continuance of the refusal,
unless in the opinion of the
Workers’ Compensation Commission,
the refusal is justifiable. 

          Here, work had been “offered to or procured

for” the claimant through his employment up through the
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day he quit.  The claimant “refused” the available

employment for reasons unrelated to his work-related

injury. In my opinion, The claimant clearly refused

suitable employment by informing his supervisor that he

no longer wanted to be employed in April 2008. 

          Accordingly, I find that the claimant has

failed to meet his burden of proof that he is entitled

to any wage loss disability benefits in addition to his

permanent anatomical impairment. 

          The majority also awarded the claimant

additional medical treatment. The evidence demonstrates

that Mr. Henry and Ms. Montgomery both testified the

claimant had worked without complaint up until he

voluntarily left his employment in August of 2008.

During that time, the claimant did not complain of

ongoing symptoms nor did he indicate he was having any

difficulty doing the work. In fact, in Dr. Young’s

report from June 30, 2008, noted that the claimant was

doing reasonably well and that his symptoms were well

controlled. Dr. Holladay placed the claimant at maximum

medical improvement as of June 25, 2009, and Dr. Young

subsequently indicated that he could return to work full

duty without restrictions. The last report from Dr.

Young on July 10, 2009 states: 
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My suggestion to him with regards to
his shoulder was that as long as he
was having more good days than bad
says and has reasonable use of it,
he is to continue on. At that point,
in my opinion, it was considered a
nuisance and if it goes beyond that,
and if it interferes with his
comfort activities, livelihood,
etc., then the thing to do would, of
course, be more aggressive with
possible surgical intervention. So I
will see Mr. Wilson back. I think
that he wants to just call for
follow-up, which is agreeable with
me and I have provided him with my
business card today so that he knows
how to get a hold of me. 

          The record does not contain any medical

records or reports subsequent to Dr. Young’s release. 

Further, there was no testimony indicating that the

claimant had ongoing symptoms that require treatment. In

fact, when questioned at the hearing if he had reached a

point where he felt like he needed to go back to Dr.

Young for additional treatment, the claimant stated,

“not yet.” The claimant went on to state that he was not

asking for surgery or any aggressive treatment. In my

opinion, the claimant has failed to prove by a

preponderance of the evidence that he is entitled to

additional medical treatment. 
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          Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority’s

award of benefits. 

                                                        
                         KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur in part and dissent

in part from the majority opinion.  After a de novo

review of the record, I specifically concur in the

majority’s award of a 7% anatomical impairment rating. 

I specifically concur in the majority’s award of

additional medical treatment.  I also specifically

concur in the majority’s award of 2% wage-loss

disability benefits; however, as I would award 30% wage

loss, I must dissent from the majority’s failure to

award additional wage-loss disability benefits. 

Furthermore, as I find that Ark. Code Ann. §11-9-526 is

not a bar to the claimant’s receipt of temporary total

disability benefits, I must dissent from the majority’s

failure to award temporary total disability benefits.
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Temporary Total Disability Benefits

          Ark. Code Ann. §11-9-526 states that if an

employee unreasonably refuses employment suitable to his

or her capacity, then he or she is not entitled to any

compensation during the period of refusal. I  find that

the evidence presented clearly shows that the claimant

did not return to work because he was following the

advice of his treating physician, who did not provide a

return to work release until February 12, 2008.  This is

not unreasonable.  The claimant is, therefore, entitled

to TTD benefits for the period from November 20, 2007

through February 19, 2008, the date he returned to work

as per the instructions of his treating physician.  

Wage-Loss Disability

          Mr. Wilson is 69 years of age, has just basic

education, and has worked for almost 30 years as a

custodian, a job he can no longer perform without

accommodations being made.  Prior to the injury, he was

earning $431.00 per week.  Now, he could, at best, find

a job paying minimum wage, if he could find one at all. 

Minimum wage would pay close to $300.00 per week,

resulting in a 30% loss in earning ability.  Based on

the above, I find that the claimant is entitled to an

award of 30% wage-loss disability.  See Taggart v. Mid
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Am. Packaging & Cont’l., 2009 Ark. App. 335,__ S.W. 3d

__.

          For the aforementioned reasons, I must concur,

in part, and dissent, in part, from the majority

opinion.  

_______________________________
PHILIP A. HOOD, Commissioner


