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Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

CPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge fil ed Septenber 4, 2009.
In said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw

1. There was a June 16, 2006, conpensabl e
shoul der i njury.

2. The conpensation rates are $488/ 366.

3. Respondents accepted a 12% per nanent
i mpairment rating to the shoul der.
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4.

10.

The cl ai mant has proven by a
preponder ance of the evidence that he
sust ai ned a conpensabl e neck injury
along with his conpensabl e shoul der
injury in June 2006.

Respondents are responsi ble for al
reasonabl e and necessary nedi ca
treatnment the claimant has pursued for
his neck injury.

The cl ai mant has proven by a
preponder ance of the evidence that he
remai ned in his healing period and
unabl e to earn wages from May 8, 2008
through July 3, 2008.

The cl ai mant has proven by a
preponder ance of the evidence that he
sustai ned an 11% per manent i npairnment
rating to his neck as assigned by Dr.
Zachary Mason

The cl ai mant has proven by a
preponder ance of the evidence that he
sustai ned a 35% di m ni shed earni ng
capacity in addition to his pernmanent
I mpai rment ratings.

Respondents are entitled to an offset
for any group benefits paid pursuant to
Ark. Code Ann. 811-9-411.

The claimant’s attorney is entitled to
the maxi num statutory attorney’s fee on
benefits awarded herein, one-half of
which is to be paid by claimnt and one-
half to be paid by respondents in
accordance with Ark. Code Ann. 811-9-715
and Arkansas Wrkers’ Conpensation Rul es
and Regul ations, Rule 10.

We have carefully conducted a de novo revi ew

of the entire record herein and it is our opinion that

the Adm nistrative Law Judge's decision is supported by
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a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

We therefore affirmthe Septenber 4, 2009,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and concl usions of |aw therein, and
adopt the opinion as the decision of the Full Commi ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout discount and with interest thereon at the
lawful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded

an additional attorney's fee in the anmount of $500.00 in
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accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DISSENTING OPINION

| must respectfully dissent fromthe
majority’s finding that the clai mant proved by a
preponderance of the evidence that he sustained a
conpensable injury to his neck when he sustained his
adm ttedly conpensabl e shoulder injury in June of 2006
and al so awarding a 35% 1 0ss in wage earning capacity in
addition to the claimant’ s permanent anat om cal
i npai rment ratings. Based upon ny de novo review of the
record, | find that the claimant has failed to neet his
burden of proof.

On June 16, 2006, the claimant was perform ng
his duties as a burner operator for the respondent

enpl oyer when he slipped and fell injuring his left
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shoul der. The respondents accepted the shoul der injury
as conpensabl e and paid benefits. The cl ai mant
underwent rotator surgery on August 14, 2006. He was
rel eased in Decenber of 2006 with a permanent anatomni cal
impairnment rating of 12%to the body as a whole and a
five-pound lifting restriction for the upper |eft
extremty. The respondent enployer was unable to
accommpdate his restrictions and, therefore, the
claimant did not return to work for the respondent
enployer. At this tine, the claimant contends he
sustained an injury to his neck when he fell.

The cl ai mant underwent a Functional Capacity
Eval uation (FCE) which provided a five-pound lifting
restriction. At the time of the FCE, the clai mant
stated that he did not have any neck problens. The
cl ai mant conpl ained of mld pain and disconfort in his
| eft shoul der which he attributes to a work-rel ated
injury that required surgical intervention. The FCE
determ ned that the claimant gave reliable effort with
51 of 52 consistency neasures within an expected limts.
The FCE found that the claimant had the ability to
performwork in the heavy classification, but he
exhibited the ability to lift only five pounds over head.

The witten report contains a pain drawi ng chart and
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there is absolutely no suggestion of pain in the
cl ai mant’ s neck.

It is of note that the claimant nade
absol utely no nention of neck pain at any point during
his course of treatment with Dr. WI son who perfornmed
the claimant’s shoul der surgery. In June of 2007, when
the claimant saw his fam |y physician, Cay Brashears,
he agai n made no nention of neck pain. Dr. Brashears
noted that the claimant “has been feeling fine” and
“does not usually have pain.” H s physical exam
i ncluded eval uation of the claimant’s neck and his
clinic note states the neck eval uati on exam nati on was
unremar kabl e.  Wen confronted with this, the claimnt
i ndicated that he had pain in his neck “fromthe get-go”
and he was only seeing Dr. Brashears for treatnent of
hi gh bl ood pressure and high cholesterol. Therefore, he
woul d not conpl ai n about his neck. However, the nedical
evi dence denonstrates that the claimant conplained to
Dr. Brashears of neck pain on other occasions.

Due to problens associated with his neck, the
claimant ultimately underwent a cervical fusion on May
8, 2008 perforned by Dr. Zachary Mason.

Dr. Mason’s deposition was introduced into
evidence and he testified that the claimant has spurs in

hi s neck that were causing conpression of the cervical
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spine. He stated that this was pre-existing and was
probabl y aggravated or made worse when the cl ai mant fel
at work. \Wen questioned about this conclusion, the
foll ow ng testinony appears:

A You know, if he's been treated
by ot her physicians for neck
probl ens and he’' s been doi ng
fine, and then he has a fall or
an accident and then he has a
| ot of neck pain and arm pain,
yeah. | would say that the
acci dent aggravated the
previ ously existing condition.

Q But to conclude that you're
assumng that he’'s had a | ot of
neck and arm pain since the
acci dent ?

Yeah.

On a pretty consistent basis?

Yeah.

o » O >»

Starting around the tinme of the
acci dent and continuing up
until when he saw you?

A Yeah. That’'s what you would
expect, you know, fromthat
kind of injury. You wouldn’'t
expect that he wouldn’t have a
| ot of pain pretty nuch
continuously during that spell.

Dr. Mason was al so asked about the claimant’s
functional capacity evaluation, in which no neck pain

was i ndi cat ed. He testified as foll ows:

A He doesn’'t seem to have nuch
neck pain in this test. He
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does say that he has sone arm
pain that is increased with
activity.

Q But you told us that if the
accident is in fact what
aggravat ed his neck condition,
you woul d expect himto have
the kind of pain he had -
Usual ly, it -

- when he cane to see you?
That’ s correct.

Pretty nmuch consistently?

> O » O »

You would think that it should
be pretty much consistent al
during that tine.

Ark. Code Ann. 811-9-102(4)(A) (i) (Supp. 2005)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body

arising out of and in the course of enploynent and
whi ch requires nedical services or results in disability
or death. An injury is “accidental” only if it is caused

by a specific incident and is identifiable by tinme and

pl ace of occurrence. Val-Mart Stores, Inc. v. Westbrook,

77 Ark. App. 167, 72 S.W3d 889 (2002). The phrase
“arising out of the enploynment” refers to the origin or
cause of the accident, so the enployee is required to
show t hat a causal connection exists between the injury

and his enployment. Gerber Products v. MDonald, 15 Ark.

App. 226, 691 S.W2d 879 (1985). An injury occurs “in
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t he course of enploynment” when it occurs within the tine
and space boundaries of the enploynent, while the

enpl oyee is carrying out the enployer's purpose, or
advancing the enployer’s interest directly or

indirectly. Gty of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W2d 430 (1987).

In addition to establishing the general
requi renents for conpensability set forth in 811-9-
102(4) (A) (i), the claimant nust establish a conpensabl e
i njury by nedical evidence, supported by objective
findings as defined in 811-9-102(16). That a conpensabl e
injury be established by nedical evidence supported by
objective findings applies only to the exi stence and

extent of the injury. Stephens Truck Lines v. MIIlican,

58 Ark. App. 275, 950 S.W2d 472 (1997). “Ovjective
findings” are those that cannot cone under the voluntary
control of the patient. Ark. Code Ann. 811-9-102(16).

Mor eover, objective nedical evidence, while necessary to
establish the existence and extent of an injury, is not
necessary to establish a causal relationship between the

injury and the work-rel ated accident. Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S. W2d 522

(1999). The onset of pain does not satisfy our statutory
criteria for benefits. Test results that are based upon

the patient’s description of the sensations produced by
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various stimuli are clearly under the voluntary control
of the patient and therefore, by statutory definition,

do not constitute objective findings. Duke v. Regis Hair

Stylists, 55 Ark. 327, 935 S.W2d 600 (1996). Finally,
medi al opi ni ons addressi ng conpensability and pernanent
i mpai rment nust be stated within a reasonabl e degree of
medi cal certainty. Ark. Code Ann. 811-9-102(16)(i)(B)
Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900
(2000) .

There is no presunption that a claimis indeed

conpensable. O K. Processing, Inc., et al v. Servold,

265 Ark. 352, 578 S.W2d 224 (1979). Crouch Funeral

Hone, et al v. Crouch, 262 Ark. 417, 557 S.W2d 392

(1977). The injured party bears the burden of proof in
establishing entitlenment to benefits under the Wrkers’
Conpensation Act, and nust sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-
9-102(4)(E)(i)(Repl. 2002); dardy v. Medi-Hones LTC

Serv. LLC 75 Ark. App. 156, 55 S.W3d 791 (2001). In

ot her words, in a workers’ conpensation case, the

cl ai mant has the burden of proving by a preponderance of
the evidence that his claimis conpensable, ie., that
his injury was the result of an accident that arose in
the course of his enploynment and that it grew out of, or

resulted fromthe enploynment. Carnman v. Haworth, Inc.
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74 Ark. App. 55, 45 S.W3d 408 (2001); Ringier Am V.

Conbs, 41 Ark. App. 47, 849 S.W2d 1 (1993). Further,
the clai mant nmust show a causal rel ationship exists

bet ween his condition and his enploynent. Harris Cattle

Co. v. Parker , 256 Ark. 166, 506 S.W2d 118 (1974).

It is well established that the party having
t he burden of proof on the issue nust establish it by a
preponderance of the evidence. Ark. Code Ann. 8§ 11-9-
704(c)(2) (Repl . 2002). A preponderance of the credible
evi dence of record neans “evidence of greater convincing

force.” Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W2d 593 (1995); See also, Smth v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W2d 42 (1947). In

determ ni ng whet her a cl ai mant has sustained his or her
burden of proof, the Comm ssion shall weigh the evidence
I npartially, without giving the benefit of the doubt to
either party. Ark. Code Ann. 8§ 11-9-704; Wade v. M. C

Cavenaugh's, 298 Ark. 363, 768 S.W2d 521 (1989); and

Fow er v. MHenry, 22 Ark. App. 196, 737 S.W2d 663

(1987).

In my opinion, a review of the nedical records
denonstrate that the clainmant had one year follow ng his
fall at work where there is virtually no nention of neck
pain. 1In fact, there are affirmative statenents from

t he cl ai mant show ng he did not have neck pain. This is
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evi denced by the FCE where the claimant stated that he
was only having mld pain and disconfort in his |eft
shoul der. Al though the cl ai mant conpl ai ned of neck pain
on the very first visit with Dr. Cathcart on June 22,
2006, Dr. Cathcart assessed the clainmant with a right
shoul der sprain. There is absolutely no nention of any
neck injury.

Furthernore, there is no nention of a neck
injury in Dr. Brashears’ nedical records six nonths
after the claimant was released fromDr. WIlson for his
shoul der injury. 1In fact, the FCE included a pain
drawing in the report. Wen the claimnt was questioned

about this, the follow ng exchange is enlightening:

Q Wll, lets |ook at that |ast
sentence of that first
par agraph: “M. Warford
reports that he does not feel
that he can performthese
duties a the current tine.”

A | didn’t say that.

Do you think he just made that
up?

A Vel l, evidently sonebody did.
And then let’s | ook down bel ow
there. It’s got a pain draw ng
chart. Do you see that?

A Yes, sir.
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Q You see the sketch of that

person. It says, “M. Warford's
description of his synptons” --
and then it’s got sone little
dots there on your |eft
shoulder. Isn't that right?

A Yes, sir.

And | don’t see any of those
goi ng up into your neck, do
you?

A No, sir.

Therefore, when | consider Dr. Mason’s
testi nony, the absence of any conplaints fromthe
claimant regarding his neck after the initial intake
with Dr. Cathcart right after he fell, and the fact that
the claimant was able to performthe FCE w t hout any
probl ens and did not conplain of neck pain at that tine,
| cannot find that the claimant has proven by a
preponder ance of the evidence that he sustained a
conpensabl e neck injury at the tinme he fell on June 16,
2006. Accordingly, I would reverse the decision of the
Adm ni strative Law Judge.

The Adm nistrative Law Judge al so awarded wage
| oss disability benefits in the anount of 35%in
addition to the claimant’s permanent anat om cal
impairment rating. In nmy opinion, the claimnt cannot

prove by a preponderance of the evidence that he is

entitled to any wage | oss disability benefits.
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The Arkansas Wrkers’ Conpensation Law
provi des that when an injured worker’s disability
condi ti on becones stable and no further treatnment wl |
i nprove that condition, the disability is deened
permanent. |In order to be entitled to any wage | oss
disability in excess of permanent physical inpairnent,
the claimant nust first prove by a preponderance of the
evi dence that he sustai ned permanent physical inpairnent

as a result of the conpensable injury. Wal-Mart Stores,

Inc. v. Connell, 340 Ark. 475, 10 S.W3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W2d

278, (1998). If the enployee is totally incapacitated
fromearning a livelihood at that tinme, he is entitled
to conpensation for permanent and total disability.

See, Mnor v. Poinsett Lbr. & Mqg. Co., 235 Ark. 195,

357 S.W2d 504 (1962). (bjective and neasurabl e physi cal
or nmental findings, which are necessary to support a
determ nation of “physical inpairnment” or anatom cal
disability, are not necessary to support a determ nation

of wage loss disability. Arkansas Methodi st Hosp. v.

Adans, 43 Ark. App. 1, 858 S.W2d 125 (1993).
A worker who sustains an injury to the body as
a whole may be entitled to wage-loss disability in

addition to his anatom cal |oss. dass v. Edens 233 Ark.

786, 346 S.W2d 685 (1961). The wage-loss factor is the
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extent to which a conpensable injury has affected the
claimant’s ability to earn a livelihood. Enerson

Electric v. Gaston, 75 Ark. App. 232, 58 S. W 3d 848

(2001); Cross v. Crawford County Menorial Hosp., 54 Ark.

App. 130, 923 S.W2d 886 (1996). The Comm ssion is
charged with the duty of determ ning disability based
upon a consi deration of medical evidence and ot her
matters affecting wage | oss, such as the claimant’s age,

education, and work experience. Enerson Electric, supra;

Eckhardt v. WIIlis Shaw Express, Inc., 62 Ark. App. 224,

970 S.W2d 316 (1998); Bradley v. Alumax, 50 Ark. App.

13, 899 S.W2d 850 (1995). Such other matters may al so
i nclude notivation, post-injury incone, credibility,
deneanor, and a multitude of other factors. Curry v.
Franklin Electric, 32 Ark. App. 168, 798 S.W2d 130

(1990); Gty of Fayetteville v. Guess, 10 Ark. App. 313,
663 S.W2d 946 (1984); dass, supra. A claimant's | ack

of interest in pursuing enploynent wth her enpl oyer and
negative attitude in looking for work are inpedinments to

our full assessnent of wage |oss. Logan County v.

McDonal d, 90 Ark. App. 409, 206 S.W3d 258 (2005):

Emerson Electric, supra. In addition, a worker’'s failure

to participate in rehabilitation does not bar his claim

but the failure may inpede a full assessnent of his |oss

of earning capacity by the Comm ssion. N cholas v.
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Henpstead Co. Mem Hospital, 9 Ark. App. 261, 658 S.W2d

408 (1983). The Comm ssion may use its own superior
know edge of industrial demands, limtations, and
requirenents in conjunction with the evidence to

determ ne wage-loss disability. Qler v. Chanpion Parts

Rebuil ders, 5 Ark. App. 307, 635 S.W2d 276 (1982).

In my opinion, the claimant | acks notivation
to return to work. After the respondent enployer
declined to return the claimant to work in Decenber 2006
because of his lifting restrictions, the claimant made
absolutely no attenpt to work any place el se. Although
the claimant was being treated for neck problens in 2007
and 2008, this surgery did not create any new
restrictions. The claimnt has not seen any doctor
about his neck since he last saw Dr. Mason and he is not
on any nedi cation. He has also not been back to the
doctor for his shoul der and does not take any nedication
for it. The claimant testified that he has not put any
t hought into what kind of jobs he m ght be able to do.

The respondents hired Edie N chols, a
Certified Rehabilitation Counselor, to assist the
claimant in returning to work. M. N chols net with the
claimant and provided skills training to prepare the
clai mant for enploynent interviews. M. N chols wote

the claimant letters once a week identifying jobs within
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restrictions that he should be able to perform She
testified that the claimant did not follow up on the job
| eads she sent himand that he admitted it to her. Her

I npressi on was the clai mant was not notivated to go back
to work. The claimant would tell potential enployers
that “he couldn’t do anything” and that he could not

lift at all. On job search | ogs, the claimant woul d
represent that a job was no | onger avail able and Ms.

Ni chols would later confirmthat the job was stil

avail able. The claimant told Ms. Nichols that he was
pursuing all job | eads she sent to him but she found he
was not doing so. M. N chols testified that the
claimant could earn close to what he nmade before if he
wor ked as an over-the-road truck driver and that he
could handle a truck driving route where he m ght have
some comm ssion fromsales. In fact, the claimnt’s own
expert, M. Robert Wite, testified that the clainant
was perfectly capable of returning to work.

Therefore, when | consider the claimant’s age,
his education and his |ack of notivation in returning to
work, 1 cannot find that the clainant has proven by a
preponderance of the evidence that he is entitled to any
wage | oss disability benefits in addition to his

per manent anatom cal inpairnent.
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Therefore, for those reasons set forth above,
| respectfully dissent fromthe mgjority’ s award of

benefits.

KAREN H. MKI NNEY, Conm ssi oner



