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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 22, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing
conference conducted on March 11,
2009, and contained in a pre-
hearing order filed that same date,
are hereby accepted as fact. 

2. The parties’ stipulation that claimant
suffered a compensable injury to her left
knee is also hereby accepted as fact. 
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3. Claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury to her low back
on November 6, 2006. 

 
We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.



VanHooser - F706880 -3-

DISSENTING OPINION

I must respectfully dissent from the majority

opinion  which affirms and adopts an Administrative Law

Judge’s denial of benefits. After a de novo review of the

record, I find the claimant sustained a compensable injury

to her lower back, and would award benefits accordingly.

On November 6, 2006, the claimant, who worked as a

guard, was involved in an altercation while moving a

prisoner at the Springdale City Jail.  The prisoner tried to

escape and pushed her into the side of the cell door.  After

a brief struggle, the claimant pushed the prisoner back into

the cell and closed the door. 

After reporting the incident to her employer, the

claimant was directed to seek medical treatment from Dr.

Karl Haws, a general practitioner in Springdale, Arkansas. 

The claimant first saw Dr. Haws on November 13, 2006.  In

his treatment note of that date, the doctor states in part:

“The patient presents as an employee of
the Springdale police department for the
past 5 years, and complains of an
accident which occurred 11-6-06.  The
patient reports that a mental prisoner
attempted to push past her, twisting her
left knee, ramming her into the door
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facing, injuring her lower back and
right elbow, she complains of pain at
all three sites.  She admits she has not
had any medical care since the time of
injury until my evaluation today.”

Dr. Haws went on to describe the claimant as having

tenderness  to palpation in her lumbosacral spine but having

“essentially normal” x-rays of that portion of her body.  He

prescribed her pain medication and muscle relaxers and

directed that she return for further evaluation in one week. 

The claimant continued to seek treatment for her injuries,

including what he described as an acute contusion or sprain

of her lower back.  However, in his report of January 2,

2007, he concluded her back sprain and knee injury had

resolved.

  However, the claimant was eventually referred to

an orthopedic specialist for treatment of her elbow by Dr.

Haws.  Also, the claimant testified  that she complained to

her superiors at work about her need for further treatment

of her knee and, apparently at the employer’s request, Dr.

Haws referred her to a different orthopedic specialist for

treatment of her knee injury.  The claimant continued

receiving medical treatment for her knee and elbow for
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several months, including steroid injections in her elbow,

as well as extensive physical therapy and surgery for her

knee.  

The claimant testified that she continued to

suffer pain in her lower back during this period.  However,

she stated it was her understanding from Dr. Haws that her

back injury was a muscle strain which would take some time

to heal.  Also, the claimant testified the specialist she

was seeing for her knee and elbow injury stated that they

were treating her just for those specific injuries and she,

consequently, did not discuss her back problem with them.

The claimant also testified of another incident in

March 2007 involving injuries sustained while grappling with

a prisoner.  During this incident, the claimant, after a

brief struggle, forced the prisoner to the floor, but was

then kicked on the side of her knee.   

After the March injury, the claimant began seeing

Dr. Christopher Arnold, an orthopedic surgeon, regarding her

knee injury.  In June of that year, she complained to Dr.

Arnold of radiating pain into her hip.  

The claimant also, from time-to-time, saw Dr.

Robert Wilson, her personal physician.  In a report of
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September 9, 2008, Dr. Wilson notes the claimant was

reporting back pain, radiating into her left leg.  He also

noted the claimant had been suffering from lumbar

radiculopathy for nine months and nonsteriodal anti-

inflammatory drugs had not provided her any relief.  He

scheduled her a lumbar MRI.   

The MRI was performed on September 12, 2008. 

According to a radiology report of that date, the claimant

was found to have had a moderate size left paramedium L5-S1

disc protrusion. 

As a result of the MRI, the claimant was referred

to Dr. James Blankenship, a Fayetteville neurosurgeon, for

further treatment.  In his report of October 16, 2008, Dr.

Blankenship reviewed the claimant’s condition, in particular

the MRI scan, and stated the following impression:

“The patient has a fairly large lateral
disk herniation on the left hand side in
the neural exit foramen with compression
both of the S1 nerve root and the
lateral recess and the L5 nerve root
laterally.  There is no other
significant disk space changes noted. 
No obvious annular tear is noted
posteriorly, but her injury was two
years ago.  She also has piriformis
syndrome which I think is likely
secondary to her disk herniation.  
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It is my opinion based on a reasonable
degree of medical certainty that based
on her clinical history and the findings
on her MRI and her clinical examination
that her current pain complaints related
to her back and left leg are directly
related to her on the job injury two
years ago.  The clinical history is
consistent with the ruptured disk.  Even
a delay of leg pain is not unexpected
especially with multiple other injuries. 
She had an exacerbation of her leg pain
but it was during therapy for her knee
which would make it still related to her
original injury.  I do not have any
doubts based on the clinical history I
have been provided that this is work
related.   If other information is
available, I would be happy to review it
but that is my opinion at present.”

As indicated above, the majority has affirmed and

adopted an Administrative Law Judge’s denial of benefits.

The central conclusion which led to the Administrative Law

Judge’s decision was his belief the claimant did not suffer

from back pain from Dr. Haws’ report of January 2, 2007,

where it was stated the claimant’s back condition was “fine”

until one year later when she complained of back and hip

pain while undergoing physical therapy.  The Administrative

Law Judge discounted the claimant’s testimony that she had

continued to suffer from back pain throughout this period

and had simply not reported it to her treating physician
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since they were seeing her for other problems.  On that

basis, the Administrative Law Judge then rejected the

opinions of Drs. Arnold and Blankenship that the claimant’s

low back complaints were causally related to her compensable

injury because they were based upon the claimant’s

statements of ongoing back pain.  I believe the claimant’s

testimony was credible and the opinions of Drs. Arnold and

Blankenship are persuasive.  

My review of the medical record convinces me that

Dr. Haws misdiagnosed the nature and extent of the

claimant’s back injury.  He advised her initially that she

was suffering from nothing more serious than a “back strain”

and her condition would resolve with time.  While her

condition had evidently improved while seeing him, it did

not entirely resolve.  It was also apparent that Dr. Haws’

goal was to release the claimant to return to full duty as

soon as possible.  Also, while the Administrative Law Judge

indicates it was Dr. Haws’ decision to refer the claimant to

a specialist for the treatment of her elbow and knee

problems, it was apparent from the record this referral did

not occur until the claimant complained to her employer

about needing additional treatment and her lack of
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confidence in Dr. Haws.  After the claimant’s complaints,

the respondent-employer requested that Dr. Haws refer the

claimant to someone else for additional treatment.  Dr. Haws

complied and sent the claimant to Dr. Tang.  

After reviewing the hearing transcript, I believe

the claimant’s testimony is believable and is an accurate

representation of her injuries and physical condition.  I

reach that conclusion because her testimony regarding her

accident was accurate and without exaggeration and was

entirely in accord with the contemporaneous statements made

to her employer and treating physician.  I also note she

returned to work when her employer allowed her to do so, and

she continues to perform her duties to the best of her

abilities.  

Also, her medical reports do not contain any

examples of malingering or excessive complaints about

disability associated with her injury.  She fully cooperated

with her doctors, physical therapist, and employer in

staying employed and continuing to seek treatment for her

injuries.  

While it is true the functional capacity exam she

underwent indicated she gave an inconsistent effort, the
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examiner was focused on her knee and elbow limitations, and

the claimant’s back ailment caused her significant problems

in attempting to perform the examination tasks.  Obviously,

the claimant’s back condition would aversely effect her

ability to carry out the functional capacity exam.  While it

could be argued the claimant’s back injury is not associated

with her injury, there can be no dispute that she sustained

a back ailment as reflected in the MRI exam.  On that basis,

I do not think the functional capacity exam is probative of

the claimant’s physical condition nor does it call into

question the credibility of the claimant’s testimony.

I also note the claimant’s back condition is

severe and, as noted by Dr. Blankenship, entirely consistent

with her physical complaints.  While the Administrative Law

Judge implies the claimant’s disc herniation arose in some

manner unrelated to employment, there is no evidence the

claimant sustained this injury in any other way besides her

job-related accident.   At all times following her injuries,

she has been under restrictions on her activities.  It has

not been established or even suggested the claimant

sustained any injuries outside of work, or any indication

she engaged in any activities which could have caused an
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aggravation of her condition.  The only evidence supporting

the claimant’s back ailment is the back injury she sustained

in November 2006, which she duly reported to her employer

and her treating physician.

For the aforementioned reasons, I must

respectfully dissent.

                              
PHILIP A. HOOD, Commissioner


