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Claimant represented by the HONORABLE FREDERICK “RICK” S.
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondent represented by the HONORABLE JOE PURVIS, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 30, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim. 

2. The stipulations set forth above are
reasonable and are hereby accepted, with the
exception of the second sentence in
Stipulation 5, which contains an obviously
incorrect date, is inconsistent with the rest
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of the stipulation, and is otherwise
redundant. 

3. The Arkansas Workers’ Compensation Act is
constitutional. 

4. Claimant has not proven by a preponderance of
the evidence that she sustained a compensable
injury to her right hand.  

5. Claimant has not proven by a preponderance of
the evidence that her surgery by Dr. Marcia
Hixson and her proposed surgery by Dr.
Michael Moore is reasonable and necessary.

6. Claimant has not proven by a preponderance of
the evidence that the above surgeries are a
compensable consequence of her December 20,
2005 work-related injury.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING & DISSENTING OPINION

I must respectfully concur, in part, and dissent,

in part, from the majority opinion. After a de novo review

of the record, I find that the majority is correct regarding

an alleged hand injury and the compensable consequence

theory. However, I find that the claimant has proved by a

preponderance of the evidence that the surgery by Dr. Hixson

and the proposed surgery by Dr. Moore are reasonable and

necessary medical treatment for the claimant’s compensable

right elbow injury, and must dissent on this issue.

The essential dispute in this claim is over

reasonably necessary medical treatment for the claimant’s

compensable right elbow injury. The Workers’ Compensation

Act requires employers to provide such medical services as
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may be reasonably necessary in connection with an employee’s

injury.   Ark. Code Ann. § 11-9-508(a)(Repl. 2002); American

Greeting Corp. v. Garey, 61 Ark. App.18, 963 S.W. 2d 613

(1998). Injured employees must prove that medical services

are reasonably necessary by a preponderance of the evidence;

however, those services may include that necessary to

accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury. Ark. Code Ann. §

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995); and See Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).

Here, the claimant testified that her job for the

respondent was to roll a fiberglass/resin mix onto boat

molds. To keep the resin on workers’ brushes and rollers

from hardening during work breaks, a chemical called S280 is

applied to them. Once work is resumed, the brushes and

rollers are washed to remove the chemical. The claimant

stated that on December 20, 2005, she “slung” her three
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inch-wide brush “real hard” to remove the water, as she had

done many times before, but in this instance felt her right

arm “pop” at the elbow. She realized about 30 minutes later

that she had injured her arm and informed her supervisor.

However, she declined to go to the doctor at that time

because Christmas break was coming up.

The respondents sent the claimant to Dr. Tim Paden

and then to Dr. Charles Varela. Dr. Varela performed an

epicondylectomy in July 2006. While the claimant stated that

the procedure improved her condition somewhat, in that it

relieved some of the pain and allowed her to grasp some

objects, she was still experiencing pain when she was

released without restrictions in August 2006. The claimant

described the sensation at that point as being as if she

were being shocked any time she moved her right arm. She

also testified that she was experiencing pain in the groove

of her elbow. Her continued pain led her to seek additional

medical treatment.

The claimant testified that she was granted a

change of physician to Dr. Marcia Hixson. On March 20, 2007,

Dr. Hixson stated:
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Ms. Stiles is a 38 year old right hand
dominant woman who worked at Ranger
Boats. She sustained an injury to her
right elbow on 12/20/05; this occurred
while she was slinging some material off
of a paint brush. She felt a pop in the
right posterior lateral elbow and had
immediate pain. She continued working
but finally went to the company doctor
about three weeks later. He advised no
use of the right arm but her work
required bi-manual and she was asked to
use the right arm at work. She was
referred to Dr. Varela who diagnosed
lateral epicondylitis. She had
eventually three cortisone injections
into the lateral aspect of the right
elbow. She did feel that these were
effective. She tried wearing a tennis
elbow band and this was not helpful
either. She had release of the lateral
epicondylitis by Dr. Varela on 07/13/06.
She healed uneventfully from the surgery
but never had relief of her symptoms.
Today she states that the pain is
essentially unchanged. It starts in the
posterior and medical aspect of the
elbow and can also affect the lateral
aspect of the elbow. The pain radiates
into the medial aspect of the wrist and
into the middle ring and little fingers.
She is awakened from sleep with pain and
numbness in the upper extremity. She
fatigues easily from any type of
activity especially with writing using
the right hand. The symptoms are
reproduced when she sleeps with the
elbow flexed and are made better when
she extends the elbow. She states that
her grip strength has decreased since
the injury; She was forced to quit her
job on 04/14/06 because of pain, fatigue
and tingling in the right upper
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extremity. Ms. Stiles past medical,
surgical and family history, allergies,
medications and review of systems were
reviewed from the health history of
03/20/07. Her previous treatment for
this injury was reviewed from notes
provided by the patient and by the
insurance company. The patient is
generally healthy without chronic
medical problems. She had a course of
therapy later on in 2006, she stated
that the therapy helped at the time but
that the effects were not long lasting.
Examination today shows that the elbow
is not swollen. She has a well healed
lateral incision which is not tender.;
She has full range of motion of the
elbow, wrist and digits. Motion of the
elbows and wrists is smooth without
clicking or crepitus. She does have
subluxing ulnar nerves bilaterally. She
has a positive Tinel’s sign at both
cubital tunnels with the right being
much more sensitive. She does not have
any elbow flexion sign at either elbow.
Two point discrimination is normal at 6
mm in all digits. She has some pain in
the right lateral epicondyle with
resisted wrist extension. She does not
have any other signs of flexor or
extensor tendonitis. She has a 2x2 cm
smooth, round mass on the dorsum of the
left wrist. An x-ray of the right elbow
from February, 2006 shows that it is
normal. MRI of the right upper extremity
performed on 10/13/06; this was read as
being consistent with the previous
lateral epicondyle surgery.
Unfortunately, I was unable to get the
disc to read on my computer and so could
not look at myself to look at changes in
the ulnar nerve. I will request the
films from the hospital. Grip strength
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measurement shows 34 pounds in the right
hand and 78 pounds in the left hand.
Pinch strength is 10 pounds in the right
hand and 15 pounds in the left hand.
Ms. Stiles most likely has right cubital
tunnel syndrome. She states that she has
complained of numbness and tingling in
her hand since the beginning but I
don’‘t find these reflected in Dr.
Varela’s notes and I don’t have the
notes from Dr. Payton. My recommendation
is that she have release of the right
ulnar nerve at the cubital tunnel.
Hopefully, some of her strength can be
restored by the procedure should
eliminate the pain and numbness.

Dr. Hixson actually performed the release of the

right ulnar nerve at the cubital tunnel. I find that this

treatment was reasonably necessary medical treatment for the

claimant’s right elbow injury sustained in the brush-

slinging incident. The respondents argue that the release of

the right ulnar nerve at the cubital tunnel performed by Dr.

Hixson is either for a new injury or an old injury, anything

other than an injury sustained in the brush-slinging

incident. However, when faced with a reported incident and

an accepted injury to the right elbow, and also with a well-

documented continued course of medical care after the first

surgery failed to correct problems with the claimant’s right

elbow, it simply requires conjecture and speculation to find
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that the treatment provided by Dr. Hixson was for anything

other than a right elbow injury sustained by the claimant on

December 20, 2005. Conjecture and speculation, even if

plausible, cannot take the place of proof.  Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991).  Dena Construction Co. v. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1979).  Arkansas Methodist Hospital v. Adams, 43

Ark. App. 1, 858 S.W.2d 125 (1993).

Here, the claimant sustained a right elbow injury

on December 20, 2005 while “slinging” a paint brush.

Although Dr. Varela performed an epicondylectomy, the

procedure did not alleviate the claimant’s complaints of

elbow pain. As such, it stands to reason that the claimant’s

elbow injury was more than the condition addressed by the

epicondylectomy. Dr. Hixson’s surgery addressed the rest of

the claimant’s elbow injury. And in order to improve the

claimant’s condition, Dr. Hixson’s surgery needs to be

followed up by another surgery, which Dr. Michael Moore has

agreed to perform. I find, based on the credible testimony

of the claimant, the medical records of Dr. Varela and Dr.

Hixson, and the testimony of Dr. Moore, that the treatment

provided to the claimant by Dr. Hixson was reasonably
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necessary medical treatment for her compensable right elbow

injury, sustained in the brush-slinging incident of December

21, 2005, and that she is entitled to the further treatment

recommended by Dr. Moore.

For the aforementioned reasons I respectfully

concur, in part, and dissent, in part, from the majority

opinion.

______________________________
PHILIP A. HOOD, Commissioner


