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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 14, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on April
2, 2009, and contained in a pre-hearing order
filed April 3, 2009, are hereby accepted as
fact.  

2. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury while employed
by the respondent.
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We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion, as I would award the claimant medical benefits for
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her compensable carpal tunnel syndrome and injuries to her

upper back, lower left hip, back, and right shoulder.

HEARING TESTIMONY

Margaret Smith testified that she has an eleventh

grade education and training as a grocery cashier, in real

estate and journalism photography, through occupational

centers in California, before she moved to Arkansas in 1998. 

The claimant testified that she worked for ConAgra, and then

in 2006, she had three jobs, because there were three deaths

in her family.  She worked for Lowe’s for over a year, then

Fiesta Liquor and White Oak gas station.  She also worked at

Sam’s Club, and as a veterinary assistant.  Most of her work

was as a cashier or waitress before she went to the

respondent-employer.  She had no injuries or problems

performing those jobs.

The claimant testified that before she was injured

at the respondent-employer, she had no other claims or

injuries.  She explained that, in 2005, she had treatment in

the first week on the job at ConAgra foods for a knot on her

forearm, which squeaked.  She reported tingling and numbness

in her left arm.  Dr. Ledbetter observed the squeaking

sounds, and also spasms.  The diagnosis was De Quervain’s

tenosynovitis, for which she received a shot.  She was
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restricted to using her left arm only for a period of time. 

She could think of no other injuries prior to her work with

the respondent-employer.  At that time, she had a cervical

x-ray, which showed severe cervical spondylosis at L3-4, C4-

5, C5-6 and a bony spur.  The claimant stated that ConAgra

blamed her problems on this pre-existing condition, but she

had pain because they did not rotate her.  When she started

at the respondent-employer, she was not suffering from any

overuse injuries. 

The claimant started working for the respondent-

employer on August 27, 2007 as a catering attendant.  The

claimant testified that the respondent-employer is a food

catering service which contracts with hospitals all over the

world.  They have excellent food.  The claimant stated that

she loved her job at the hospital, serving food, and working

with the patients.  She worked about forty hours a week on

twelve-hour shifts.  As a catering attendant, she prepared

meals, based on a patient’s particular diet.  She had a

report on each patient, and would also check with the

nurses’ station for further instruction, before stocking

trays at the service counter.  The catering attendants were

scheduled to stock their trays in a particular order, which
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the claimant testified caused her to miss breaks and to be

unable to address out of the ordinary patient needs.

The claimant explained that, as a catering

attendant, she had to deliver up to 90 trays a day.  She had

to use two carts to take her trays to her floor, and another

cart to bring dirty dishes back to be washed.  She also

brought items to stock for the nurses’ station as well.  The

other catering attendant did not stock the nurses’ station. 

Another employee was to have the patients’ bedside tables

cleared off for the trays, but this was not done.  She was

doing her work and then the work other people were supposed

to do but did not.  She lifted the tray for each patient

from the cart, carried it to the room, used her left hand to

hold the tray and the other hand to knock and open the door,

then cleared a space on the bedside table before she could

put down the tray.  Then, she tidied the sinks and the

bedside.  When she finished one room, she used a hand

sanitizer, and repeated the process up to thirty times per

meal.

The claimant testified that the way the hot

serving counter schedule was ordered caused her to be unable

to take her breaks.  She started getting her breaks in

December.
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The claimant testified that she began having

problems around January 2008.  They were shorthanded at that

time.  On January 22, 2008, she worked to cover for an

employee who failed to show up for work.  On that date, the

dishwasher was broken.  

The claimant had been complaining regularly about

this employee who was not stocking the pantry during her

shift, which left the claimant to stock the pantry twice on

her shift.  The claimant was overworked, having to do dishes

by hand, double stocking the pantry and working an extra

day: “My back went into an ‘S.’ ... My clothes were not

fitting me right.  I mean, I literally could feel my hips

pushed forward, my upper shoulders.  My back went into an

‘S.’ ... My posture was not standing up straight.  My back

was out.  It was in an ‘S’ shape.”  The claimant testified

that this had never happened before this date.

The claimant testified that she showed the nurses

at work that her fingers were blanching and that she told

them she felt a pinch, and they directed her to go to the

emergency room if it did not go away.

The claimant went on to explain that, in March,

she was put on a different floor, where the pantry was

completely empty.   The next day, on her regular floor, both
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pantries were unstocked.  In two days, she stocked three

pantries, carrying up packs of water and sodas.  By the end

of that day, the claimant testified that she could not hold

the steering wheel of her car with her right hand, that she

could not lift her arm.  She was able to make an appointment

with Dr. Whitelaw two days later.  She said her right arm

was hurting.  She saw the doctors at Millenium Chiropractic:

Dr. Whitelaw, Dr. Raben, Dr. Ennis, Dr. Johnson, and Dr.

Coker.  The claimant explained:

When the dishwasher broke, when I went to the
chiropractor, I thought it was just something that
would be an adjustment and I was happy to have
insurance to take care of it and I didn’t complain
about it.  I’m sure a lot of people feel achy
after work, or if something happens out of the
ordinary, it may do that...  When I couldn’t lift
up my arm and I went back to Dr. Whitelaw, begging
I’m [sic] for an appointment and my rib was in my
shoulder blade, under the work conditions that I
was under, there was no question in my mind it was
[work-related] - there was no outdoor activity
going on in my life.  There was nothing else going
on in my life.  You know, it was just my job.  It
was the cold time of the year....  There was
nothing to do.  That [chopping wood] had already
been done.  Chopping wood is like November.  You
know, that stuff had already been done.  There is
no yard work at that time of year.  Because I had
to cover two floors, pantries.

The claimant testified that the medical treatment

she was getting was helping.  Her rib was in her shoulder

blade, and her clothes were not hanging right on her body. 
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She could not lift her arm.  Dr. Whitelaw “pushed” her rib

“out of her shoulder blade.”  Dr. Whitelaw took care of her

arm which was out of socket and of a tear on the top of her

shoulder.  When Dr. Whitelaw could not break down the knots

in her shoulders, he referred her to Dr. Raben for

epidurals, which helped.

The claimant testified that she saw Dr. Raben

several times for pain management.  He gave her

prescriptions for swelling.  She had a lot of swelling. 

There was an MRI on April 8, but that was for her neck, and

not job-related.  It showed stenosis at C4-5, C5-6, C6-7 and

C3-4.  

The claimant testified that Dr. Johnson diagnosed

her with carpal tunnel and said she was a perfect candidate

for disability.

The claimant explained that she brought her first

light-duty note to the hospital on her day off work.  She

took the note to the cafeteria, where Sandra was eating

lunch.  The claimant testified that she gave Sandra “a total

explanation of what occurrence brought me to that day, that,

because of the dishwasher breaking down and the overload

with the no-shows and me having to take care of two floor
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pantries on one weekend, brought my body to the place it was

for me to be in the doctor’s.”  

The claimant testified that, when she spoke to

Holli Haynie about her light duty note, she said:

“Don’t you think that, when people’s breaks are
being skipped and there’s no shows that are being
repeated over and over and people have to cover
for them, what do you think their bodies are going
to do when an accident happens like the
dishwasher?  We can’t take it.  We’re not robots.” 
She smiled at me and said “I guess not.”

The claimant testified that she was a pretty hard

worker and that she cared about her job.  She felt that

other employees were not doing their duties, that she was

not getting appropriate breaks and was being overworked. 

Notwithstanding those complaints, she continued to work for

the respondent-employer through June 2008 full time.  She

was terminated on June 19, 2008.

The claimant testified that she did not see Dr.

Raben after she was terminated.  She used her medical

insurance to see her gynecologist, because her insurance

would expire at the end of the month.  She cancelled her

appointment with Dr. Ennis for an epidural injection.

The claimant testified that she went to work for

Janco, a light janitorial service, for two or three months,

part-time at first, then full-time.  She left that
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employment, because she was told to take on more work than

she could handle: “I couldn’t do it.  I have to look after

myself now.  I learned.”  After she left Janco, she applied

for unemployment benefits again.

At the time of the hearing, the claimant testified

that she was employed, part-time, at a Shell gas station,

cashiering, stocking product and working the gas pumps.  In

that job, she was limited by her injuries sustained at the

respondent-employer.  She explained that she limited her

activities to protect herself.  She stated that she was able

to perform this job, because she limited herself.  She was

able to work at her own pace.  The claimant testified that

she is very cautious, because her experience was

traumatizing.  She stated that she wanted to see a doctor

again, and that she limits her activities out of fear: “I

don’t know what my body can do.  I’m doing part-time right

now because of it.”

The claimant testified that she could not sleep on

one side for long, that she had to rotate back and forth. 

Her condition limited her ability to grip and to do anything

for a long period of time.  Because she was doing only part-

time work, her hands were not swelling.  Repetitive work

caused pinching in her back.  She stated that she used over-
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the-counter Aleve and Ibuprofen, every day.  She did not

have the money for a doctor and did not have insurance.  The

return to work slip dated August 4, 2008 was for her partial

hysterectomy.

Sandra Williams testified that she was the Patient

Service Manager in the Food Services Department for the

respondent-employer, at the hospital where the claimant was

employed.  She had dealings with the claimant as an

employee.  When the claimant started working for the

respondent-employer, she did not complain of pain in her

shoulder or anywhere else.  Williams did not see her have

any problems before she started reporting her injuries.  

Williams became aware that the claimant was having

trouble with her right shoulder in early 2008.  She was not

aware of any other problems, other than the claimant’s right

shoulder.  The claimant complained about her right shoulder

at the end of March 2008, when she came to the cafeteria on

her day off.  The claimant brought a note to Williams that

she was on light duty for three days for her shoulder.  The

restriction was to lift no more than ten pounds or anything

over her shoulder.  Present at that time were Holli Haynie,

Michelle Lampton and Gerald Baker, the chef.  Williams

denied that the claimant reported that these problems were
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related to her job.  Williams made sure that the claimant’s

duties conformed to the doctor’s note.  After that visit at

lunch, the claimant and Williams did not interact about her

shoulder or any physical problems she was having.  Williams

explained that the light duty note was for three days. 

Williams testified that, in May 2008, Holli

Haynie, the director, told Williams that the human resources

department had informed her that the claimant had reported

an on-the-job injury.  This was the first time that Williams

heard that the claimant was asserting that she hurt herself

on the job.  After she reported the injury, the claimant

continued to work for the respondent-employer.  The claimant

was given “some of the lighter duties,” because she did say

that her shoulder was hurting.  However, this “didn’t really

affect” the claimant’s job as a catering associate.

Williams was unaware that the claimant had

problems with her hands or wrists, or with carpal tunnel

syndrome.

Williams testified that the claimant was a very

hard worker.  The claimant did receive some counseling about

interpersonal interaction.  Williams could not say that the

claimant worked faster than other employees.  The claimant

did not lift more than other employees.
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Williams testified that the claimant would have

commonly lifted between eighty and ninety trays a day, which

is about 30 trays per meal.  Williams did not think a meal

tray would ever weigh more than six pounds.  Usually the

catering attendants carried the trays with two hands, but

switched to one hand to knock on the patient’s door.  The

doors could be pushed open while carrying the tray two-

handed.  Williams stated that the dishwasher probably went

out of order during the claimant’s employment, because it

happened several times a year.  When the dishwasher machine

is not working, the staff washed dishes by hand, and the

claimant probably would have had to do that.

Kathryn Mones testified that she was employed in

2008 by the respondent-employer at Northwest Medical Center

as the clinical nutrition manager, managing dieticians, when

the claimant was a catering attendant there.

Mones testified that she observed that the

claimant was a hard worker, keeping up with her

responsibilities, and having good attendance.  Mones

explained that when the floor was full, there were a lot of

trays to deliver.  The floor had twenty to twenty-five

patients.  She thought that the estimate of eighty-five to

ninety trays a day “seems a little much, but, you know,
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depending on guest trays, that could possible be if our

census was high.”  She also explained that the clinical

diets could change three or four times as each patient’s

needs changed.

Mones testified that she was not aware and did not

notice or hear about the claimant having pain in her

shoulder, or other parts of her body.  She never heard any

complaints.

Holli Haynie testified that she works for the

respondent-employer at the Northwest Medical Center in

Springdale.  She is a dietitian.  She has training in

medical terminology, physiology, and anatomy.  She does not

“really” have medical training.  

Haynie testified that the claimant was a hard

worker,  but that she struggled with time management.  She

was dedicated, and had great attendance.  Haynie had to

counsel the claimant on her work, because the claimant

needed to take breaks, and because the claimant had some

difficulty with interpersonal skills.

Haynie testified that she thought that the

claimant’s testimony about the number of trays she carried

in a day was “a little bit too high. I would say about 60-62
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trays a day is what CAs normally average, provide to the

patient for breakfast, lunch and dinner.”

Haynie testified that towards the end of March,

she became aware that the claimant had a problem with her

right shoulder.  Haynie and the management team were eating

lunch together in the cafeteria, when the claimant brought a

note from a chiropractor placing her on light duty for three

days for her shoulder.  They did not discuss the problem

further, except to tell the claimant the light-duty note

would be honored.  Haynie denied that the claimant indicated

that her shoulder problem was work-related.  

Haynie testified that she spoke to the claimant

about her shoulder again on April 1, 2008.  She was in her

office, working on end-of-the-month processes, like billing. 

The claimant is a very good photographer and artist.  On

that day, the claimant brought in some of her photographs

and art to show Haynie.  They visited.  Haynie testified

that the claimant denied that her injury was work-related. 

When Haynie asked about her accommodations, the claimant’s

response “wasn’t negative, but I can’t recall the exact

response.” 

Haynie testified that the claimant complained

about right shoulder problems.  Haynie did not recall the
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claimant ever complaining about problems with her hands or

wrists.  There were never any limitations with her hands or

wrists to be accommodated.  The only injury or problem

Haynie was aware of was “specifically a pinched nerve that

radiated down her right side was what was communicated to me

at the beginning of April that had always bothered her.”

Haynie explained that she learned that the

claimant said that her problems were work-related when she

was contacted by the Human Resources department, was around

May 15 or 16.  At this time, Haynie again spoke with the

claimant, and she testified that it was at this time that

the claimant told her she had a work-related injury.  Haynie

stated that the claimant stated that she told them it was

work-related in April in the cafeteria.

Haynie testified that the claimant remained on the

job when she reported a work-related injury in mid-May.  She

continued to work her normal job from then until she was

terminated on June 19, 2008.

MEDICAL RECORDS

On January 3, 2005, the claimant completed a

ConAgra medical history questionnaire, reporting no medical

problems.  On January 18, 2005, she was seen with pain in

her right forearm and left shoulder blade, from work on the
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turkey packaging line.  She was seen again on January 20,

2005.  An X-ray from that date showed “rather severe

cervical spondylosis C3-4, C4-5, C5-6 with a large posterior

bony bar.”  She was diagnosed with DeQuervain’s disease of

the right forearm and pre-existing cervical spondylosis,

which was causing shoulder blade and neck pain.  She was

returned to work, regular duty, on February 3, 2005.  On

February 21, 2005, the claimant complained of numbness in

her left hand and arm, pain in her shoulder and shoulder

blade, and neck stiffness and ache.  Spasm was observed.

The claimant was seen at Millenium Chiropractic on

numerous occasions in 2008.  On January 29, 2008, the

claimant completed new patient forms and was seen by Dr.

Whitelaw.  She reported muscle and backache, pain in her

left hip, which began three days ago.  She related her

backache to her job.  One report from that date identified

sacroilitis, radiating to mid-glute.

On March 24, 2008, the claimant saw Dr. Whitelaw

again, complaining of right parascapular pain for the

previous five days, with increased pins and needles in the

right thumb.  Subscapular muscle spasms were observed.  On

March 25, 2008, the claimant had some aches secondary to the

chiropractic treatment and no change in her right thumb. 
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Crepitus of the right shoulder with abduction was observed. 

On that date, she was given a light-duty slip, with no

lifting over 10 pounds, and no overhead lifting through end

of week.

On March 27, 2008, the claimant returned to Dr.

Whitelaw with complaints of pain and aches.  On that date,

her restricted duty was modified to include no mopping or

dishwashing for two weeks due to a right rotator cuff

injury.

On April 1, 2008, the claimant returned to Dr.

Whitelaw, reporting that her treatment decreased pain for

six to eight hours, that normal activities of daily living

increased her pain, and that she had no change in her right

upper extremity pain and numbness.  An MRI of her cervical

spine was ordered, which was performed on April 8, 2008, and

showed:

1. Multilevel degenerative disc disease of a
moderate degree with dessication and loss of
vertical height.

2. Annular disc bulging ventral bony ridging and
bilateral uncovertabral joint spurs from C3
through C7 causing bilateral neural exit
foraminal stenosis at C4-5, C5-6 and C6-7 and
right sided C3-4 neural exit foraminal
stenosis.

3. No focal disc protrusion or extruded disc
fragment.

4. No cord compression, cord enlargement or cord
syrinx.
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5. There is obliteration of the subarachnoid
space at C4-5 and C5-6 but no cord
compression.

6. The craniocervical junction is normal.  There
is no pathological marrow signal intensity
arising from the vertebral bodies that would
suggest bony metastatic disease or healing
trauma at this time.

On April 15, 2008, the claimant was seen by Dr.

Raben, an orthopaedic specialist, with a history of neck and

right shoulder pain for a couple of months, for which

chiropractic manipulation failed.  An MRI showed cervical

bony osteophytosis and disk herniation worse on the right

from C4-5 through C6-7, and “a most significant” herniation

was C5-6 again on the right.   The claimant reported

problems elevating her shoulder and numbness in her arm:

“It’s getting to the point with its persistence now

interfering with work.”  Her neck pain was constant and

rated a seven out of ten on a scale of one to ten.  Her

normal work activities exacerbated her pain.  Dr. Raben

observed marked reduction in her range of motion in her head

and neck, as well as pain and tenderness, numbness, good

extension and rotation in the right upper extremity.  Mild

right shoulder abduction weakness and dysthesia in the C5-C6

distribution of the right upper extremity were also

observed.  Dr. Raben diagnosed C-spine disc degeneration, c-
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spine disc herniation, C-spine radiculitis, C-spine

stenosis, and shoulder rotator cuff syndrome.  He planned a

gadolinium enhanced MRI right shoulder with arthrogram,

medications for pain, spasm, and inflammation, physical

therapy, EMG/NCV testing, cervical epidural steroid

injections and chiropractic manipulation.

On that date, Dr. Raben prepared a return to work

slip, limiting the claimant to “no heavy lifting more than 5

pounds, no repetitive reaching or grasping, no repetitive or

prolonged overhead work, no dishroom, no mopping until

further notice, at least 4 weeks.”

On April 17, 2008, Dr. Ennis, a pain management

physician, saw the claimant with complaints of pain in her

right shoulder, right forearm, right hand, neck and back, as

well as numbness, weakness and tightness, for two months. 

She reported that this could be a result of work.   Dr.

Ennis observed a decrease in the range of motion of her

cervical spine.  He also observed that her right and left

upper extremities were normal.  He observed lower cervical

spine tenderness and dermatomal tenderness.  His diagnosis

was “brachial neuritis or radiculitis, NOS, 723.4,

Spondylosis, cervical, without myelopathy 721.0 and

Stenosis, spinal, cervical 723.0.  Spinal enthesopathy.” 
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Dr. Raben’s plan of treatment was continued, and a cervical

epidural steroid injection was recommended and performed.  A

trigger point injection of an anesthetic and steroid in her

upper back was also performed.

On April 30, 2008, a right shoulder arthrogram

showed no evidence of rotator cuff tear, and a right

shoulder MR arthrogram showed a possible small posterior

superior labral tear in approximately the 1 o’clock

position, but no evidence of rotator cuff tendon tear.

On May 6, 2008, the claimant saw Dr. Raben with

right shoulder and lower neck pain, and numbness of her

middle finger on left hand.  The cervical epidural steroids

gave her some relief of her pain.  Her pain was two percent

better.  She had aching, numbness and pins and needles.  The

arthrogram MRI showed perhaps labral tear in shoulder. 

There was pain and a reduction of range of motion in the

head and neck, and tenderness at the extremes.  He diagnosed

c-spine disc degeneration, c-spine disc herniation, and

shoulder osteoarthritis.  He refilled her medications, and

prescribed physical therapy.

The claimant saw Dr. Coker on May 20, 2008 for an

evaluation of her right shoulder.  She reported that she

injured her shoulder at work back in January by doing some
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over work.  She had pain in the shoulder and in the

paraspinal muscles.  She also reported that chiropractic

treatment failed, that she had seen Dr. Raben and that she

did not have physical therapy.  She was feeling a little

better on that date, but had difficulty holding her arm out

to the side or out in front of her without developing some

pain.  He reviewed the report from her MRI arthrogram,

noting a possible focal degenerative tear of the labrum, not

involving the biceps tendon.  He thought therapy might help. 

His impression was right shoulder pain with a small

degenerative tear of the labrum.  He planned to continue Dr.

Raben’s restrictions, physical therapy and reevaluation on

six weeks.  She was returned to work under her present

restrictions for four weeks, on May 20, 2008.

On May 20, 2008, the claimant underwent an EMG/NCV

examination by Dr. Johnson which revealed moderate bilateral

carpal tunnel syndrome, left worse than right.  The claimant

reported a five-month history of neck pain, radiating into

the upper extremities.  She noted numbness and blanching in

her fingers, tingling in her arm, and aching in her

shoulders and neck.  He recommended conservative treatment

with wrist cock-up splints, nonsteroidals, and possibly

intracarpal corticosteroid injections, and failing that,
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carpal tunnel release surgery.  Dr. Johnson also noted some

proximal symptomatology, unexplained by the EMG/NCV.

On May 20, 2008, Dr. Coker noted that the claimant

needed to continue with her present restrictions for the

next four weeks.  On May 21, 2008, the claimant underwent a

cervical epidural injection.

On June 2, 2008, the claimant returned to Dr.

Raben with neck and shoulder pain.  He noted that her EMG

showed bilateral carpal tunnel impingement.  Her main

complaint remained her shoulder pain and the fact that her

neck flared up when her shoulder really hurt.  She had

thirty percent improvement in her pain.  Her neck was a

seven out of ten, and her shoulder was a nine out of ten, on

a pain scale of one to ten.  The range of motion of her

right shoulder was deficient.  She was diagnosed with

shoulder pain and referred to Dr. Coker.

On July 30, 2008, Dr. Raben’s nurse wrote a note

in the claimant’s file that the claimant “related that her

symptoms are related to a work injury.  She states she had

advised of this at previous office visits, but it was not

documented.”

On August 4, 2008, Dr. Bailey of the Clinic for

Women wrote a return-to-work slip with no restrictions.
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EMPLOYMENT RECORDS

On August 22, 2007, the claimant signed a form

acknowledging receipt of the respondent-employer handbook. 

On that date, she also completed an Employee Medical Health

Questionnaire for the respondent-employer, indicating that

she had no trouble with her back or neck, that she was on no

prescription medications, that she did not have a workers’

compensation claim, and that she did not have carpal tunnel

syndrome or any physical limitations which would prevent her

from performing her essential job duties.

On May 23, 2008, Holli Haynie completed a Notice

of Associate Injury for the respondent-employer, on the

claimant’s shoulder, arm, neck and back injuries, noting no

known date of injury, no witnesses, no missed work, and

unknown mechanism of injury.

COMPENSABILITY

The claimant has asserted that she developed

carpal tunnel syndrome while employed by the respondent-

employer.  Carpal tunnel syndrome is a condition falling

within the definition of a compensable injury caused by

rapid repetitive motion, under Ark. Code Ann. Sec. 11-9-

102(4)(A)(ii)(a).  The claimant does not have to show that

her work was rapid and repetitive, but she must prove the
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elements of a compensable injury, according to Kildow v.

Baldwin Piano and Organ, 333 Ark. 335, 969 S.W.2d 190

(1998).   She must show that she sustained carpal tunnel

syndrome arising out of and in the course of her employment,

that a work-related injury is the major cause of her

disability and need for medical treatment, and that

objective medical findings establish her injury.

The claimant has objective medical findings of

injury in the form of the EMG/NCV testing performed by Dr.

Johnson, which showed moderate bilateral carpal tunnel

syndrome.  The medical records demonstrate that the claimant

did not complain of symptoms of carpal tunnel syndrome prior

to her employment with the respondent-employer.  She

testified that she did not have carpal tunnel syndrome prior

to her employment with the respondent-employer.   She

testified that she used her hands to fill and lift trays

holding meals, to clean bedside tables, to stock pantries

and to wash dishes, serving three meals daily to up to 30

people at each meal, and that she worked 12-hour shifts.  As

early as March 2008, the claimant reported to her physicians

that she had pain and numbness in her right hand.  She

testified that she experienced blanching in her fingers,

which was also noted in Dr. Johnson’s notes.  The claimant’s
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prior medical history indicates that, while she had trouble

with her arms and wrists while employed at ConAgra, these

problems resolved well prior to her employment with the

respondent-employer.  The claimant’s work-related carpal

tunnel syndrome is the major cause of her need for medical

treatment by Dr. Johnson and for her carpal tunnel syndrome

symptoms.  I find that the claimant has shown, by objective

findings, that she has carpal tunnel syndrome, and that she

has shown by a preponderance of the evidence that she

developed this syndrome while employed by the respondent-

employer while performing her work duties. 

The claimant has also asserted injuries to her

upper back, lower left hip and back on March 22, 2008 and to

her right shoulder.  In order to prevail upon a claim for a

compensable injury, which is not a specific incident

identifiable by place and time of occurrence, the claimant

must prove by a preponderance of the evidence that she

sustained an injury causing internal or external harm to the

body which arose of out of and in the course of their

employment and which required medical services or resulted

in disability or death.  Ark. Code Ann. 11-9-

102(4)(A)(ii)(b).  In addition, the claimant must prove by a

preponderance of the evidence that the injury was the major
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cause of the disability or need for treatment.  Ark. Code

Ann. Sec. 11-9-102(4)(E)(ii).  Finally, the claimant must

establish a compensable injury by medical evidence supported

by objective findings.  Ark. Code Ann. Sec. 11-9-102(4)(D). 

The claimant stated that she first began having

problems in January, 2008, while they were shorthanded at

work.  The claimant was working an extra day to cover for an

employee who failed to show up, at the same time that the

dishwasher was broken and that regular work duties were not

being performed by other employees, restocking the pantries

in particular.  Her back was out of alignment, quite

noticeably, which had never happened before.  She was also

experiencing a pinch and blanching in her fingers.  She

explained that her rib was under her shoulder blade.  Then

in March, over two days, she stocked three pantries,

carrying up packs of water and sodas.  By the end of March

22, 2008, the claimant testified that she could not hold the

steering wheel of her car with her right hand, and that she

could not lift her arm.  

The claimant went to Dr. Whitelaw on January 29,

2008, reporting muscle ache, backache, and pain in her left

hip, which began three days ago.  She related her backache

to her job.  One report from that date identified
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sacroilitis, radiating to mid-glute.  The claimant returned

on March 24, 2008, complaining of right parascapular pain

for the past five days, with increased pins and needles in

the right thumb.  Subscapular muscle spasms were observed. 

On March 25, 2008, the claimant had some aches secondary to

the chiropractic treatment and no change in her right thumb. 

Crepitus of the right shoulder with abduction was observed.  

The majority has affirmed and adopted the opinion

of the Administrative Law Judge finding, among other things,

that there was no mention of work-relatedness in the medical

records of January 2008.  However, the claimant noted, on an

information page apparently completed on January 29, 2008

for Millenium Chiropractic and Rehab, that her complaints

were muscle and backache and pain left hip and that the

problems started three days prior.  Most significantly, she

listed backache as an on-the-job injury.   The claimant did

relate her backache to her work in January 2008.

There is no doubt that the activities the claimant

described were arising out of and in the course of her

employment.  She was doing her job.  There are no medical

records showing that the claimant was having similar

problems, or any medical problems after February 2005, until

January 2008.  She had several days of overwork, not denied
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by the respondent witnesses, resulting in pain in multiple

areas.  Objective findings of spasm and crepitus were

observed in March, 2008, and further objective findings,

including a labral tear in her shoulder and spasm, were

noted later.  The claimant testified that she was not

engaged in physical activities outside of her employment at

the time of the injuries, and she related her injuries

directly to her work activities, including both her regular

duties of filling and delivering up to ninety meal trays and

stocking pantries and the extra work caused by an absent

employee, by the failure of other employees to perform all

of their duties, and the broken-down dishwashing machine. 

There is no doubt, based upon all of the testimony and

medical records, that the nature of the employment and the

amount of work performed by the claimant caused her body to

break down in January and March 2008.  Her employment-

related injury was the major cause of her need for

treatment.  The claimant did have some pre-existing

degeneration in her neck, but the problems she was

experiencing beginning in January were new.  Her neck had

not required medical treatment since February 2005.

The claimant has demonstrated that her injuries,

including her carpal tunnel syndrome, her shoulder, back and
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left hip, are compensable injuries and that she is entitled

to reasonable and necessary medical treatment of those

injuries.  The treatment the claimant has received was

conservative care of her problems, and the claimant

continues to need treatment to manage her pain, to address

the carpal tunnel syndrome and to treat her various

injuries.

I find that the claimant’s back, shoulder and hip

injuries and her carpal tunnel syndrome are compensable and

I would award the claimant medical benefits.

For the foregoing reasons, I respectfully dissent.

                              
PHILIP A. HOOD, Commissioner


