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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F908396   

GEORGE SMITH,
EMPLOYEE  CLAIMANT

WATKINS COMPANY,
EMPLOYER RESPONDENT

TRAVELERS CASUALTY INSURANCE COMPANY,
INSURANCE CARRIER                            RESPONDENT

ORDER FILED OCTOBER 20, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERRENCE CAIN,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE PHILLIP CUFFMAN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed June 7, 2010.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship existed
among the parties in 2009.
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2. The claimant has failed to prove, by a
preponderance of the credible evidence of
record, that he sustained a gradual injury,
caused by rapid and repetitive motion arising
out of and in the course of his employment
which produced physical bodily harm, supported
by objective findings, which was the major
cause of disability or the need for medical
treatment, pursuant to Ark. Code Ann. § 11-9-
102.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that he sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove

these compensable injuries by a preponderance of the

evidence. 



Smith - F908396 3

Therefore we affirm and adopt the June 7, 2010

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. The majority, by affirming and adopting the

opinion of the Administrative Law Judge, has committed

error as a matter of law by applying the rapid

repetitive motion exception of Ark. Code Ann. §11-9-

102(4)(A)(ii)(a), rather than the back or neck exception

of Ark. Code Ann. §11-9-102(4)(A)(ii)(b).

          The claimant did not prosecute this case as a

specific incident case, i.e., one that is identifiable

by time and place of occurrence.  Ark. Code Ann. §11-9-

102(4)(A)(i).  Instead, he litigated this as a gradual

onset injury case, i.e., one that is not caused by a

specific incident or is not identifiable by time and
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place of occurrence.  Ark. Code Ann. §11-9-

102(4)(A)(ii)(b).  In order to receive benefits for a

gradual onset injury, a claimant must prove an injury

causing internal or external physical harm to the body

and arising out of and in the course of employment if it

is not caused by a specific incident or is not

identifiable by time and place of occurrence, if the

injury is a back or neck injury that is not caused by a

specific incident or that is not identifiable by time

and place of occurrence.  Ark. Code Ann. §11-9-

102(4)(A)(ii)(b).

          The “back or neck” injury is one of only three

recognized gradual onset injuries; the others being

injuries caused by rapid repetitive motion and hearing

loss.  Ark. Code Ann. §§11-9-102(4)(A)(ii)(a),(c).  The

three types of compensable gradual onset injuries are

distinct.  The back injury exception includes cervical

disk problems of the type the claimant has.  Hapney v.

Rheem Mfg. Co., 341 Ark. 548, 553, 26 S.W.3d 771, 774

(2000).

          The evidence adduced at the hearing is

uncontroverted that the claimant sought benefits for

gradual onset back and neck problems.  The medical

evidence is, likewise, uncontroverted that he suffered
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from and was treated for back and neck problems,

starting on February 9, 2009.  Yet, despite the

foregoing, the Administrative Law Judge did not conduct

the proper legal analysis.  Instead, she focused on the

rapid repetitive motion exception for gradual onset

injuries.  This was erroneous as a matter of law,

because the claimant did not argue that he suffered an

injury as a result of rapid repetitive task.  What he

did argue was that his injury stemmed from what even the

Administrative Law Judge described as “strenuous manual

labor,” and this injury became worse over time.  In

light of this argument, the Administrative Law Judge

should have applied the back or neck injury exception

rather than the rapid repetitive task exception.  The

majority has erred by affirming and adopting the opinion

of the Administrative Law Judge.

          For the aforementioned reason I must

respectfully dissent.

_______________________________
                        PHILIP A. HOOD, Commissioner


