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KEVIN SANDERS, EMPLOYEE                        CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER   RESPONDENT 
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OPINION FILED APRIL 27, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE RICHARD S.
SMITH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed November 24, 2009. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employer/employee/carrier
relationship existed on September 6,
2006, when the claimant sustained a
compensable injury to the right ankle.
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3. The claimant was earning sufficient
wages to entitle him to a compensation
rate of $458.00 for temporary total
disability and $344.00 for permanent
partial disability benefits.

4. Respondents have paid temporary total
disability benefits from September 7,
2006, through March 14, 2007.

5. Respondents have paid medical benefits,
including those awarded in the Opinion
of December 31, 2007.

6. Claimant has proven by a preponderance
of the evidence that he is entitled to
additional benefits, specifically,
payment of a permanent impairment rating
of 7% to the body as a whole (17% to the
lower extremity below the knee).

7. Claimant has proven by a preponderance
of the evidence that the respondents are
responsible for reimbursement to the
claimant for payment of the July 29,
2009, medical visit with Dr. Richardson
as reasonable and necessary medical
treatment related to the injury.  I also
find that the respondents are
responsible for the replacement of the
ankle brace and custom inserts every
eleven months as recommended by Dr.
Richardson.

8. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional medical
treatment, i.e. additional physical
therapy or any additional medical
treatment or equipment which is not the
subject of a written recommendation by
Dr. Richardson.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
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the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 24, 2009,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in
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accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

award of permanent anatomical impairment for the

claimant’s ankle injury.  In my opinion, the claimant

has failed to meet his burden of proof.  The claimant

was employed by the respondent employer for eight years

as a correctional officer and sergeant.  On September 6,

2006, he sustained an admittedly compensable injury to

his ankle.  The claimant described the incident as

follows:

There was a fight that broke out in
the barracks. I run down to the
barracks, went inside the barracks
to handcuff. I grabbed one of the
inmates and handcuffed him. As I was
bringing him down the steps, I don’t
know if my foot got caught in one of
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the steps at the bottom of it, but
anyway I tripped and fell to the
floor and I felt my ankle bend.

The claimant was originally treated by Dr.

Jacobs and was subsequently referred to Dr. Dickson. 

Ultimately, the claimant was referred to Dr. Richardson,

an orthopedic surgeon.  The medical records reflect that

the claimant underwent surgery on March 25, 2008, for a

right superior peroneal retinacular repair, right

peroneal groove deepening with osteotomy, and right

tenolysis of low-lying peroneus brevis muscle belly.  He

returned for regular monthly post-op evaluations and

underwent physical therapy. On June 9, 2008, he was

released to sedentary duty only. 

On August 6, 2008, the claimant was released

to light duty with no repetitive squatting or bending,

no prolonged standing, no lifting over 20 pounds, no

stair climbing, or climbing of ladders. 

On September 3, 2008, the claimant returned to

Dr. Richardson.  Dr. Richardson’s notes from that visit

reflect that the claimant was doing very well and would

be able to go back to regular duty in approximately four

weeks. 

On November 5, 2008, the claimant returned for

a follow-up evaluation with Dr. Richardson and reported
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some swelling and a little bit of pain.  The claimant

was given permanent restrictions of no prolonged

standing, running, or walking, no lifting over 45

pounds, and no repetitive climbing of ladders or stairs. 

He was given a Malleotrain brace. Dr. Richardson noted

that he may need custom inserts with lateral sole and

heel wedge on the right every 11 months and a new brace

every 11 months.  Dr. Richardson noted that the claimant

had a mild derangement with an antalgic limp with

shortened stance phase and released him at maximum

medical improvement with a 7% whole person permanent

anatomical impairment rating based on the 4th Edition of

the Guides to Evaluation of Permanent Impairment. 

On July 29, 2009, the claimant returned to Dr.

Richardson. Dr. Richardson noted that he had gone back

over his examination including “observed his stance

walking up and down my office. He has a shortened stance

phase and a mild to moderate gait abnormality.  This

translates into a fourth edition, Table 36, impairment

of 7 percent whole person”.

On October 29, 2008, the claimant underwent a

functional capacity evaluation (FCE) at the request of

Dr. Richardson.  The FCE concluded that:

Mr. Sanders objectively meets a
medium work range level (50lbs.
occ.).  Observations indicate good
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tolerance and that he could safely
exceed this if he needs to do so. 
We really do not see any significant
restrictions that he would have as
regards his function and physical
performance. If he is motivated, he
should continue to improve with
walking and other activities.

  
On January 19, 2009, the claimant underwent an

impairment evaluation by Dr. Braden.  He noted that the

claimant reported that since his operative intervention

he has had complete pain relief in the ankle itself and

that he has intermittent swelling.  Dr. Braden noted

that he did not see any evidence of marked swelling or

edema around the ankle. He noted that when the claimant

walked backwards, his antalgic gait disappeared.  Dr.

Braden noted that the claimant’s range of motion

measurements were also unreliable.  There were

discrepancies between the claimant’s dorsiflexion of his

foot, depending on whether or not he knew he was being

tested.  The same discrepancies were found regarding

inversion/eversion of the ankle.  As a result of his

examination, Dr. Braden concluded that he could not

assign a gait derangement impairment since he could not

find evidence of derangement of the claimant’s gait and

that his FCE did not give any objective evidence of an

antalgic gait. Dr. Braden opined within a reasonable

degree of medical certainty that the claimant had a 0%
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permanent anatomical impairment to the whole person

since he had successful surgical intervention with no

continued symptomatology with intermittent swelling that

does not limit his overall functional capabilities. 

On February 1, 2009, Dr. Braden issued a

follow-up report. He noted that he had observed the

claimant on the surveillance video and saw no evidence

of any gait derangement nor abnormality of his gait and

reaffirmed his conclusion that the claimant had 0%

permanent anatomical impairment to the whole person.

At this time, the claimant is requesting the

7% permanent anatomical impairment rating assessed by

Dr. Richardson.  

The respondents contend that the claimant is

not entitled to any permanent anatomical impairment.  I

agree with the respondents.  Injured workers bear the

burden of proving by a preponderance of the evidence

that they are entitled to an award for a permanent

physical impairment.  Moreover, it is the duty of this

Commission to determine whether any permanent anatomical

impairment resulted from the injury, and, if it is

determined that such an impairment did occur, the

Commission has a duty to determine the precise degree of

anatomical loss of use. Johnson v. General Dynamics, 46

Ark. App. 188, 878 S.W.2d 411 (1994); Crow v.
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Weyerhaeuser Co., 46 Ark. App. 295, 880 S.W.2d 320

(1994).  Physical impairments occur when an anatomical

or physiological abnormality permanently limits the

ability of the worker to effectively use part of the

body or the body as a whole. Consequently, an injured

worker must prove that the work-related injury resulted

in a physical abnormality which limits the ability of

the worker to effectively use part of the body or the

body as a whole.  Therefore, in considering such claims,

the Commission must first determine whether the evidence

shows the presence of an abnormality which could

reasonably be expected to produce the permanent physical

impairment alleged by the injured worker. Crow, supra.

Ark. Code Ann. § 11-9-704(c)(1) (Repl. 2002)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code

Ann. § 11-9-102(16)(A)(i)(Supp. 2005).  The Commission

cannot consider complaints of pain when determining

physical or anatomical impairment. Ark. Code Ann. § 11-

9-102(16)(A)(ii)(a).  Furthermore, for the purpose of

making physical or anatomical impairment ratings to the

spine, straight-leg raising tests or range-of-motion
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tests shall not be considered objective findings. Ark.

Code Ann. § 11-9-102(16)(A)(ii)(b).  With regard to the

medical findings other than those which are specifically

precluded from being considered objective, a medical

finding may be considered objective only if it is the

result of a diagnostic procedure which does not come

under the voluntary control of the patient. Department

of Parks & Tourism v. Helms, 60 Ark. App. 110, 959

S.W.2d 749 (1998). 

In my opinion, a review of the evidence

demonstrates that the claimant is not entitled to any

permanent anatomical impairment rating.  In this case,

we have two different opinions from two different

physicians regarding the claimants permanent anatomical

impairment.  Dr. Richardson concluded that the claimant

was entitled to a 7% impairment based upon Table 36 of

The Guides because of the claimant’s antalgic gait.  On

the other hand, Dr. Braden concluded the claimant was

not entitled to any permanent impairment.  Dr. Braden

noted in his examination of the claimant that he “walks

with an exaggerated antalgic gait on his right lower

extremity.  When I asked him to walk backwards his

antalgic gait disappears.”  Dr. Braden noted also that

the claimant self limited on range of motion testing and

he did not give reliable effort with changes in the
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range of motion from test to retest.  Further, Dr.

Braden reviewed the surveillance video and noted that

the claimant showed “no evidence of gait derangement nor

abnormality of his gait” on the video.

After conducting a de novo review of the

record, I give more weight to the opinion of Dr. Braden. 

Dr. Braden conducted a more thorough examination of the

claimant during his evaluation, requiring the claimant

to walk backwards and then observing his gait.  The

claimant lost his limp while walking backwards but yet

had an exaggerated gait while walking forward.  Further,

Dr. Braden noted the claimant’s lack of effort during

range of motion testing but yet during the FCE the

claimant gave good effort.  Therefore, after considering

Dr. Braden’s opinion and the opinion of Dr. Richardson,

I find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to any

permanent anatomical impairment.  Accordingly, for all

the reasons set forth herein, I must dissent from the

majority’s opinion. 

_______________________________
KAREN H. McKINNEY, Commissioner


