
 
    NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F803408   

LINO SANCHEZ,
EMPLOYEE                               CLAIMANT

PORK GROUP, INC.,
EMPLOYER                               RESPONDENT

TYNET CORPORATION,
TPA                                   RESPONDENT

OPINION FILED APRIL 15, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed September 15, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
th pre-hearing conference conducted on may 13,
2009, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.

2. Treatment and services provided by Drs.
Clemens, DeYoung, and Routsong was
unauthorized.  This includes any tests such as
the April 3, 2008 MRI scan as well as any
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prescription medications.  Respondent is not
liable for payment of this unauthorized
medical treatment.

3. Claimant has failed to prove by a
preponderance of the evidence that treatment
he received at the emergency room is
reasonable and necessary; therefore,
respondent is not liable for payment of that
treatment.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the September 15,

2009 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award the claimant medical benefits for the

treatment and services provided by Dr. Clemens, Dr.

DeYoung, and Dr. Routsong.

          On March 4, 2008, the claimant injured his

back at work.  He received and signed a Form N,

informing him of the change of physician rules under

Ark. Code Ann. 11-9-514.  The claimant was sent to a

doctor by the respondents on the same date.  He received

conservative treatment from Dr. Vandergriff.  The

following day, the claimant left work due to severe pain

and sought care from his family doctor.  Throughout the

treatment of his back injury, the claimant received

concurrent care from the company doctor and from his

family physician and his referrals.  He also went to the

emergency room on several occasions.  At issue in this

claim is whether the emergency room visits are the

responsibility of the respondents and whether the care

by the family physician and his referrals is the

responsibility of the respondents.

          Ark. Code Ann. Section 11-9-514 prescribes the

change of physician rules including the manner of
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selection of an authorized medical provider for the

treatment of a compensable injury.  When a claimant

receives medical care by a physician outside the

procedure of this statute, that treatment “shall be” at

the claimant’s expense, except in the case of emergency

treatment.  Ark. Code Ann. Sec. 11-9-514(b). 

          I find that the claimant’s initial visit to

Dr. Clemens, his family physician, on March 5, 2008, was

in the nature of an emergency visit and that the

respondent-employer was aware that this visit was due to

the claimant’s extreme pain.  The claimant credibly

testified that he had “horrible pain” while at work on

March 5, 2008, and that he left work to get medicine for

the pain.  He testified that he told his employer this

was the reason he was leaving work.  He stated that he

went to Dr. Clemens to get medicine for the pain and

because Dr. Vandergriff said that he was “okay.”  Dr.

Clemens’ records indicate that he gave the claimant

samples of prescription pain medicine.

          The claimant went to the emergency room on

several occasions, beginning on March 29, 2008.  He

credibly testified that he went to the emergency room

because “I was in bad pain, real horrible pain.  And I

had no choice.  I had to see somebody.  Plus, at that
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time, the doctor’s office was closed, or sometimes it

was between - I was with no doctor, between one

another.”  There are medical records from the Siloam

Springs Memorial Hospital Emergency Room from March 29,

April 30, June 30, September 5, and October 1, 2008, and

January 22, 2009.  The claimant, originally diagnosed

with a low back strain, eventually underwent surgery, in

February 2009, by Dr. Blankenship for an L5-L6 disc

herniation with compression of the L5 nerve root and

with stenosis at L5-L6 with the S1 nerve root. 

          These circumstances are similar to the

circumstances in Bingle v. Quality Inn, Full Commission

Opinion Filed August 6, 2002 (WCC No. E907878), in which

the claimant experienced acute pain between a visit with

her authorized physician and a distantly scheduled

follow-up appointment, outside regular office hours, and

in which the claimant’s physical injury was worse than

realized by her physician.  In Bingle, the Full

Commission found that her emergency room visit fell

within the emergency treatment exception in Ark. Code

Ann. Sec. 11-9-514(b), and that the respondents were

liable for this emergency care.  Likewise, I find that

the claimant’s hospital visits were within the emergency

treatment exception.  In particular, I note that the
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claimant’s injury occurred in March 2008, and that his

conservative care extended for six months, during which

he had passive physical therapy, pharmaceutical therapy

and injection therapy without success.  However, in

October 2008, he began treatment with Dr. Blankenship,

who put him in an aggressive physical therapy program

and eventually discovered a herniated disc in January

2009.  The subsequent surgery was successful and helped

his pain significantly.  His injury was underestimated

by his physicians, and his emergency room visits were

due to uncontrolled pain at a time when he did not have

access to his regular physicians.

          For the foregoing reasons, I must respectfully 

dissent from the majority opinion.  I would award the 

claimant medical benefits for the treatment and services 

provided by Dr. Clemens, Dr. DeYoung, and Dr. Routsong.

_______________________________
                        PHILIP A. HOOD, Commissioner


