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Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 16, 2009.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers' Compensation Commission
has jurisdiction of this claim.

2. On June 19, 2007, the relationship of
employee-self insured employer-third party
administrator existed between the named
parties.

3. On June 19, 2007, the claimant earned wages
sufficient to entitle him to weekly
compensation benefits of $471.00 for total
disability and $353.00 for permanent partial
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disability, should such benefits have been
appropriate.

4. The claimant has failed to prove that he
sustained a “compensable injury” to his
thoracic or lumbar spine, on or about June 19,
2007. Specifically, the claimant has failed
to prove by the greater weight of the credible
evidence the likely or probable existence of a
causal relationship between any specific
employment-related incident, on or about June
19, 2007, and any of the medically established
and objectively supported physical injuries or
conditions that involve his thoracic and
lumbar spine, including a musculoskeletal
lumbar strain, multiple protrusions of lumbar
discs, multiple fractures of thoracic and
lumbar vertebra, and multiple myeloma
involving the thoracic and lumbar spine. Thus,
he has failed to prove that any of these
medically established and objectively
supported physical injuries or conditions
arose out of and occurred in the course of his
employment, were caused by a specific
incident, and are identifiable by time and
place of occurrence, as required by Ark. Code
Ann. §11-9-102(4)(A)(i).

5. The respondent has denied the occurrence of
any compensable injury to the claimant’s
thoracic and/or lumbar spine on or about June
19, 2007, and have controverted this claim in
its entirety.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge
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are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that he sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed

to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence. 

Therefore we affirm and adopt the July 16, 2009

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. The majority is affirming and adopting an

Administrative Law Judge’s decision denying this claim. 
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The reason for this denial is a finding the claimant did

not establish his back injury occurred as a result of

his job-related activity.  Based upon a de novo review

of the record, I find the claimant met his burden of

establishing his compensable injury and should be

awarded all appropriate benefits.  For that reason, I

respectfully dissent from the majority’s Opinion.  

          The claimant first became employed by the

respondent in 1991.  Initially, he worked in the

respondent’s poultry processing plants as a de-boner. 

However, approximately four or five years prior to the

claimant’s alleged compensable injury, he became a

chicken catcher.   

          The claimant testified that, when he

originally took this position, chickens had to be

manually caught up and placed in a cage.  However, a

machine was eventually developed which somewhat

automated the process.  The claimant testified, however,

that manual labor was still required, in that, the

machine must be physically pulled to one side or another

in the enclosure in order to round up the chickens.  The

claimant also stated, from time-to-time, it was

necessary to lift part of the machine up (referred to as
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the “platform”) in order to complete its operation. 

According to the claimant, the platform was quite heavy. 

          On or about June 19, 2007, the claimant stated

he was required to lift the machine platform by himself. 

He testified that, while lifting the platform, he felt a

pain in his lower back.  According to the claimant,

after this incident, he stopped working for about 20

minutes, but later resumed working and finished his

shift, a time period of approximately five hours. 

According to the claimant’s testimony, he returned to

work the following day, but continued to experience

significant back pain.  At the end of that shift, he

advised his immediate superior he needed a day off to

seek medical treatment for his back.  

          The claimant’s supervisor was Roberto Romo,

who also testified at the hearing.  According to Mr.

Romo, the claimant told him on June 21, he was having

back pain.  Mr. Romo stated he asked the claimant if he

injured his back at work.  Mr. Romo stated the claimant

advised him he could not remember if he hurt it at work

or not.  

          The claimant initially sought medical

treatment on his own from Dr. Daniel Sherwood, a general

practitioner.  In a report dated June 23, 2007, Dr.
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Sherwood stated the claimant was complaining of

“subacute low back pain for the last week or so.”   Dr.

Sherwood also noted the claimant had injured his back

before, and this pain was not radiating, but was

bothering him quite a bit.  The doctor diagnosed the

claimant as having a lumbosacral strain.

          The claimant’s medical record is extensive,

but can be summarized by noting that MRI’s conducted on

August 7, 2007 and September 13, 2007, determined that

he had multiple compression fractures at T9,T11,T12, L1,

L3, L4, and L5.  Those MRI’s and other diagnostic

testing indicated the compressions included about 20% to

30% of the vertebral height.  The August 7th MRI also

noted the claimant had minimal, broad based disc

protrusion at L2-L3, a mild to moderate right

paracentral disc protrusion at L3-L4, a right

paracentral disc protrusion at L4-L5 causing an interior

impression of the thecal sac, and another disc

protrusion at L5-S1.  Further testing and examination of

the claimant determined that he was also suffering from

a myeloma (a type of bone cancer) in the vertebrae of

his thoracic and lumbar spine, most notably at T11.

          The claimant’s medical records regarding his

cancer treatment are extensively detailed in the record. 
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However, suffice it to say, he recovered from the cancer

after an extensive period of chemotherapy and related

treatment.  

          The issue presented for determination in this

claim is whether the claimant demonstrated that his

multiple vertebral fractures and disc protrusions were

caused by a job-related injury.  The majority, by virtue

of their adoption of the Administrative Law Judge’s

decision, finds that he did not meet his burden of

establishing the major cause of his disability or need

for medical treatment was a job-related injury.  The

rationale for this finding is that a number of causes

could explain the claimant’s back ailments, and he

simply failed to show that any job-related activity

caused him to sustain the vertebral fractures or disc

injuries demonstrated in the objective testing.  Having

reviewed the claimant’s testimony and the medical

evidence, I find the claimant’s credible testimony and

his supporting medical records are sufficient to

establish his claim.  

          As outlined above, the claimant initially

reported to Dr. Sherwood that he had been suffering from

low back pain for the previous week.  This incident

occurred on June 23, four days following the lifting
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incident described by the claimant in his testimony. 

The claimant also associated his back pain with work-

related lifting in his visit with Dr. Card, Dr.

Sherwood’s associate, on June 26, 2007.  

          However, the majority has focused on a report

from Dr. Kyle Hardy, a pulmonologist who the claimant

saw after he was hospitalized for pneumonia.  In a

report dated July 19, 2007, Dr. Hardy stated the

claimant reported his pain began “over one month ago.” 

Significantly, the date Dr. Hardy saw the claimant was

exactly one month prior to the lifting incident he

described in his testimony.  Dr. Hardy also noted the

claimant believed he had hurt his back at work,

specifically describing the claimant’s symptoms as

having occurred, “Initially, it was sharp and on the

left.”   The doctor then stated the claimant’s pain was

in the nature of a gradual onset.  

          In his Opinion, the Administrative Law Judge

set out a substantial portion of Dr. Hardy’s report and

emphasized the part of the report using the gradual

onset language.  However, it must be kept in mind that

Dr. Hardy is a pulmonologist, whose treatment was

focused on the claimant’s chest pain and difficulty

breathing.  I believe Dr. Hardy was referring to the
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claimant’s lung condition when he stated the claimant’s

pain was “gradual onset.”  In other words, the “gradual

onset” Dr. Hardy was talking about was pain associated

with the worsening of the claimant’s pneumonia that had

occurred in the month following the claimant’s lifting

accident at work.  The claimant’s back pain, as

described by Dr. Hardy, initially occurred “sharp and on

the left.”  Otherwise, the doctor’s report would make no

sense.  

          It is also clear the claimant’s job requires a

great deal of lifting and physical exertion.  Not only

did the claimant testify about the considerable weight

he had to lift in operating the chicken catching

machine, his testimony was supported by that of his

coworker, Gonzalo Tena.  In short, I see nothing in the

testimony or medical records which contradict in any way

the claimant’s testimony about his symptoms of back

pain, beginning with a lifting incident on June 19,

2007.  

          The majority acknowledges the claimant’s

myeloma would have weakened his vertebral structure and

made the type of lifting injury the claimant sustained

more likely.  They also acknowledge the opinion of one

of the claimant’s treating physicians, Dr. Maurico
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Pineda-Roman, who stated in a treatment note of

September 18, 2007: “Patient has multiple myeloma which

causes osteoporotic weakening of the bone and has

compression fractures which may have developed by heavy

lifting in a previously abnormal bone.”  However, this

opinion was discounted as a “mere possibility” which was

found not to be sufficient to establish a causal

relationship.  

          In rejecting this claim, the majority goes on

to speculate the claimant’s extensive fractures and disc

injuries could have been caused by traumatic events

subsequent to June 19, 2007.  The Opinion also mentions

the possibility the claimant could have sustained a non-

job related traumatic injury prior to June 19, 2007,

which also could have caused his compensable injuries.

          The majority also attaches considerable

significance to the testimony from the claimant and Mr.

Romo regarding the delay between the claimant’s onset of

back pain and his report of an injury to his supervisor. 

In the words of the Administrative Law Judge: “It was

clearly unlikely the claimant could have sustained

injuries to his spine on June 19, 2007 because the

claimant could not have continued his regular employment

activities for two and a half days.”  
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          In my opinion, the basis for the denial of

this claim, as well as the supporting logic flies in the

face of the relevant evidence and is based upon nothing

more than speculation and conjecture.  The established

facts are that the claimant had a physically demanding

job, requiring an extensive amount of bending, stooping,

and heavy lifting.  He not only was required to steer

the chicken-catching machine by pulling on it and

occasionally having to lift the platform as well as

other strenuous activity, but his spine was in a clearly

weakened condition because of his myeloma.  The

likelihood of those activities causing an injury of the

type sustained by the claimant is quite high.  However,

the majority has dismissed that likelihood as nothing

more than “a mere possibility.”  Instead, it has

speculated the claimant could have had an injury

somewhere else.  However, no evidence is offered when or

where such an injury could have occurred.  If it is

“impossible to conceive” that the claimant could have

reported to work following an injury to his back on June

19, I do not see how it is any easier to conceive of him

working prior to that date if he had injured his back in

some non-job related injury before then.  Likewise,

there is little question that the claimant did not
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engage in any significant activities after seeing Dr.

Sherwood on June 23, 2007.  That being the case, it is

difficult to determine what other traumatic events could

have caused him to sustain such a major injury to his

back.  

          I also note that the majority has

misinterpreted the claimant’s testimony.  The claimant

did not testify that he worked two-and-a-half days

following his injury; rather, he stated that he finished

the shift in spite of the pain on the date the injury

occurred, and he returned the following day where he

worked with a significant amount of pain.  It was at the

end of this shift where he advised Mr. Romo that he

needed some time off because of his back injury.  

          In essence, the majority is denying this claim

because of the possibility that the claimant could have

injured his back somewhere besides work.  However, if

the majority’s logic is applied generally, it would be

almost impossible for a claimant to prevail in any case

involving a spinal injury.  After a back injury, a few

days will almost always pass before an injured worker

sees a doctor and several days or sometimes longer,

before he or she undergoes a test to determine the

extent of the injury.  It would always be possible, in
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those instances, to postulate the injury happened

somewhere besides work.  Using the majority’s rationale,

that type of speculation would be sufficient to deny the

claim.  However, to dismiss this case merely because it

is possible the claimant was injured somewhere else is

simply not a rational basis for a denial.   The claimant

and a corroborating witness provided credible testimony

about the strenuous nature of the job.  The claimant

testified he hurt his back while performing particularly

heavy lifting, and told his supervisor about his back

problem the following day.  He then gave a consistent

history of a job-related back injury to a number of

treating physicians.  I do not believe the majority is

correct in simply dismissing these facts in order to

rely on conjecture.  

          In short, I see no real basis for denying this

claim.  The claimant provided credible, corroborated

testimony about the nature of his employment.  His

supervisor testified he later advised him of an injury

to his back.  The medical evidence establishes that the

type of work the claimant was engaging in could have

caused the type of injury he sustained.  Also, while the 

claimant’s myeloma could have made him more susceptible

to this injury and has made it more serious than it
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otherwise would have been, it is a well established rule

of law that employers take claimants as they come. 

While the claimant’s condition may have magnified his

injury, nonetheless, it would not have occurred but for

his job-related activities.  

          In conclusion, when all of the evidence is

considered, I believe the claimant has overwhelmingly

established that he sustained a job-related injury.  For

that reason, I must respectfully dissent from the

majority’s Opinion.

___________________________________
                    PHILIP A. HOOD, Commissioner


