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MURRAY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVI D PAKE,

Attorney at Law, Little Rock, Arkansas. Respondent No. 2
was di smssed fromthe claimand M. Pake did not appear.

Deci sion of Adm nistrative Law Judge: Affirmed in part and
reversed in part.

OPINION AND ORDER

This claimis presently before the Comm ssion on
Remand fromthe Court of Appeals. |In its opinion delivered

March 3, 2010, the Court of Appeals held that Full
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Conmi ssion erred in failing to make specific findings on the
issue of claimant’s entitlenent to tenporary total
disability benefits. Accordingly, the Court remanded this
claimfor the Conm ssion to address this issue. The
respondents appeal and the claimant cross appeal s a deci sion
by the Admi nistrative Law Judge finding that the clai nmant
proved by a preponderance of the evidence that all of the
nmedi cal treatnment that the claimant had for her cervical
spi ne was reasonabl e and necessary and related to her
conpensabl e neck injury, a finding that the clai mant has
proved by a preponderance of the evidence that she was
entitled to additional nedical treatnent in the formof pain
managenent for her cervical problens, a finding that the

cl ai mant proved by a preponderance of the evidence that she
was entitled to tenporary total disability benefits from
August 15, 2003, through June 7, 2004, a finding that the
claimant was entitled to permanent partial disability
benefits in the formof an 11% permanent anat om cal
inpairnment rating, a finding that the claimant was entitled
to wage |l oss disability benefits in excess of her 11%

per manent anatomi cal inpairnent rating in the amount of 10%

and finally, a finding that the clai mant was not nade whol e
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by the proceeds of a third-party settlenent. Based upon our
de novo review of the record, we find, that the clai mant has
failed to neet her burden of proof that she was entitled to
the nedical treatnent she received for her cervical spine;
that she has failed to prove she was entitled additional
medi cal treatment; that she has failed to prove by a
preponderance of the evidence that she is entitled to
additional tenporary total disability benefits as she has
failed to prove by a preponderance of the evidence that she
remai ned within her healing period and was totally
i ncapaci tated fromearning wages after July 15, 2003; that
she has failed to prove that she was entitled to an 11%
per manent anat om cal inpairnent rating, and; that she has
failed to prove she is entitled to 10%in wage | oss
disability benefits. However, we affirmthe finding that the
cl ai mant was not made whol e by the proceeds of the third-
party settlenment. Therefore, the respondents were not
entitled to a statutory lien.

The cl ai mant was enpl oyed by the respondent
enpl oyer as a honme health care LPN. On June 24, 2003, the
claimant was in an autonobil e accident where she was rear-

ended. The respondents accepted this accident as being
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conpensabl e. The claimant went to the energency room after

t he accident as she was instructed to do by her enpl oyer.
The energency roomrel eased the claimnt and told her if she
was not better the next norning to see her famly physician.
The claimant testified that she was still having probl ens

wi th her neck and shoul ders and she went to see Dr. Scott
Carle. Dr. Carle requested an MRl of the claimnt’s cervical
spine and referred the clainmant to Dr. Stephen Cathey. Dr.
Cat hey reviewed the claimant’s MR, exam ned the cl ai nant
and found that he did not have anything to offer the
claimant surgically. Dr. Cathey stated in his July 14, 2003,
letter to Dr. Carle:

...On exam nation, the patient is
extrenely anxi ous and trenul ous. Her
neurol ogi cal exam nation is otherw se
negative. She specifically has no sign
of cervical nyel oradi cul opat hy. She did,
however, exhibit exquisite pain with
passi ve range of notion of the cervical
spine. There was resulting restriction
of the novenment and m | d paraspi nous
nmuscl e spasm

An MRl scan of her cervical spine shows
straightening of the cervical lordotic
curve secondary to degenerative changes
within rmultiple cervical discs. She has
a very small mdline disc protrusion at
C4-C5, and a |l eft paracentral osteophyte
disc protrusion at C6-C7. At C5-C6 there
is a fairly promnent, mdline disc
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herni ation, although | don't see
significant cord or nerve root
conpr essi on.

Scott, | have reassured Ms. Roberts that
her pain is well explained on the basis
of a nuscul oskeletal injury (i.e.

whi plash). It is entirely possible that
t he degenerative changes noted in her
cervical spine are preexisting despite
the fact that she denies any prior neck
trouble. At any rate, | do not see an

i ndication for cervical disc surgery or
ot her neurosurgical intervention. |
bel i eve the patient should be managed
wi th conservative nmeasures including
physi cal therapy, nedication, etc.

al so di scussed the roll of conprehensive
pai n managenent if her synptons becone
chronic. For the tine being, | have

swi tched her from Darvocet to

hydr ocodone for pain (Anexsia 7.5/325
#30). | amal so switching her from Sona
to Skelaxin 800 ng t.i.d. The patient
says she is to see you tonorrow in

foll owup so her conservative treatnent
can be initiated. As always, | stand
ready to reeval uate Ms. Roberts,
particularly should her pain change in
character or |ocation.

The claimant returned to Dr. Carle who returned

the claimant to regular duty and rel eased her fromhis care

on July 15, 2003. The claimant was offered trigger-point

i njections but she declined that nodality of treatnment. The

claimant was told to return to the clinic if she needed any

treat nent.

The claimant return to see Dr. Carle on July 23,
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2003. She again chose to hold off on any soft tissue
injections at that tine.

The cl ai mant sought treatment fromher famly
physi cian who referred her to Dr. Zachary Mason. Dr. Mason
performed a cervical fusion at C5-6 and C6-7 on August 15,
2003. Dr. Mason released the claimant fromhis care on July
7, 2004. The claimant returned to work for the respondent
enpl oyer and worked t hrough March of 2005, when she quit and
went to work for Hospice Home Care. The clainmant testified
that she quit working for the respondent enpl oyer because
she woul d have a desk job and better pay.

Enpl oyers nust pronptly provide nedical services
whi ch are reasonably necessary for treatnment of conpensable
injuries. Ark. Code Ann. § 11-9-508(a)(Repl. 2002).
However, injured enpl oyees have the burden of proving by a
preponderance of the evidence that the nedical treatnent is
reasonably necessary for the treatnent of the conpensable

injury. Nornma Beatty v. Ben Pearson, Inc., Full Wrkers’

Conmpensati on Conmm ssion Qpinion filed February 17, 1989
(CaimNo. D612291). When assessi ng whet her nedi cal
treatnment is reasonably necessary for the treatnment of a

conpensabl e injury, we nust analyze both the proposed
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procedure and the condition it is sought to renmedy. Deborah

Jones v. Seba, Inc., Full Wrkers Conpensation Comm ssion

Opinion filed Decenber 13, 1989 (C ai m No. D512553). Al so,
t he respondent is only responsible for nedical services
which are causally related to the conpensable injury.

Qur review of the evidence denonstrates that the
claimant is not entitled to additional nedical treatnment in
the formof surgery that the clai mant underwent by Dr.
Zachary Mason nor is she entitled to the additional
treatment with regard to the pain managenent. The evi dence
denonstrates that the claimant was treated conservatively
for a strain fromthe car accident. Dr. Cathey stated that
the claimant was not a surgical patient. The nedical records
fromDr. Carle of July 23, 2003, denobnstrate that there was
no neurol ogi cal deficit when the claimant was exam ned a
nonth after the June 24, 2003, accident. Dr. Carle’ s notes
state that the claimnt was still having synptons and was
not wor ki ng “because she chose not to work.” The cl ai nant
refused to have any sort of inter-nmuscular injections. In
fact, when Dr. Cathey exam ned the clainmnt on July 14,
2003, he noted “she is not presently experiencing any

radi cul ar arm pain. Her pain has been refractory to a brief
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trial of physical therapy as well as Soma. She was started
on Vioxx but could not tolerate the nmedication due to G
upset.” Dr. Cathey did not see any significant cord or nerve
root conpression. Dr. Cathey noted that he told the clai mant
that her pain was due to whiplash and while she denied prior
neck trouble, he noted the degenerative changes and he did
not see any need for surgery. He noted that the clai mant
shoul d continue conservative treatnent with Dr. Carle.

When we consider the nedical records of Dr. Carle
and Dr. Cathey, we cannot find that the claimant’s need for
surgery by Dr. Mason was related to the June 24, 2003, car
accident. The claimant had a whiplash type strain injury and
was not a surgical candidate. Accordingly, we reverse the
deci sion of the Adm nistrative Law Judge.

Tenporary total disability is that period within
the healing period in which an enpl oyee suffers a total

incapacity to earn wages. K 11 Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W3d 414 (2002); Ark. State Hwy. Trans

Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392 (1981).

When an injured enployee is totally incapacitated from
earning wages and remains within her healing period, she is

entitled to tenporary total disability. Id.
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The healing period is statutorily defined as that
period for healing of an injury resulting froman accident.

Dal las County Hosp. v. Daniels, 74 Ark. App. 177, 47 S. W 3d

283 (2001). The healing period ends when the enpl oyee is as
far restored as the permanent nature of his/her injury wll
permt, and if the underlying condition causing the

di sability has becone stable and if nothing in the way of
treatment will inprove that condition, the healing period

has ended. Crabtree, supra; Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W2d 582 (1982). The question of when
the healing period has ended is a factual determ nation for

t he Comm ssion. Arkansas H ghway & Trans. Dep’'t. V.

MW 1 liams, 41 Ark. App. 1, 846 S.W2d 670 (1993); Mad

But cher, supra.

The persistence of pain may not in and of itself
prevent a finding that the healing period is over, provided

that the underlying condition has stabilized. McWIIians,

supra; Mad Butcher, supra. Conversely, the healing period

has not ended so long as treatnment is adm nistered for the

healing and alleviation of the condition. MWIIians, supra;

J.A. Riggs Tractor v. Etzkorn, 30 Ark. App. 200, 785 S. W2d

51 (1990).



Roberts - F307640 -10-

In Pal azzollo v. Nelnms Chevrolet, 46 Ark. App.

130, 877 S.W2d 938 (1994), the Court of Appeals stated that
in order to be entitled to tenporary total disability
conpensation for an unschedul ed injury, a claimnt nust
prove that he renmained within his/her healing period and
that he suffered a total incapacity to earn wages (citing

Breshears, supra.)

As previously noted the claimant has failed to
prove by a preponderance of the evidence that the surgery
performed by Dr. Mason was reasonabl e and necessary in
connection with her conpensable injury. Accordingly, any
period of healing associated with this surgery is not
causally related to the claimnt’s conpensable injury. Dr.
Cat hey opined that the clainant was not a surgical
candi date. Mreover, Dr. Cathey specifically advised the
clai mant that the degenerative findings denonstrated on her
MRl were pre-existing and not related to her conpensable
injury. Dr. Cathey noted that conservative treatnment was
warranted and returned the claimant to Dr. Carle. Dr. Carle
adm ni stered conservative treatnent, offered the clai mant
trigger point injections which she declined, and eventually

rel eased her to regular duty on July 15, 2003. Accordingly,
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we find that the claimant has failed to prove by a
preponderance of the evidence that remained within her
heal i ng period and totally incapacitated from earni ng wages
after she was released to regular duty by her treating
physi cian on July 15, 2003.

Since we find that the claimant has failed to
prove by a preponderance of the evidence that the surgery by
Dr. Mason was reasonabl e and necessary, we find that the
claimant has likewise failed to prove entitlenent to a
per manent anat om cal inpairnent rating. The rating awarded
by the Adm nistrative Law Judge was based upon Table 75 for
the surgery performed by Dr. Mason. Since the surgery was
not reasonabl e and necessary, any rating based upon the
surgery is, likew se, not conpensable.

Simlarly, the treatnent by the pain nanagenent
specialist is also not reasonabl e and necessary nedi cal
treatment and we find that the claimant is not entitled to
the treatnment. The unrelated fall that the clai mant
sustained directly correlates wth the exacerbation of the
claimant’ s synptonms and the respondents are not responsible

for the treatnent associated with the fall
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The cl ai mant has al so requested wage | oss
disability benefits in addition to her permanent anatom cal
i npai rment. The cl ai mant requested 80% and has appeal ed the
Adm ni strative Law Judge’s award of 10% As we find that
the claimant has failed to prove by a preponderance of the
evi dence that she is +9entitled to a permanent anatom cal
i mpai rment, we are constrained to find that the claimant is
not entitled to wage loss disability. |In order to be
entitled to any wage |loss disability in excess of permanent
physi cal inmpairnment, the clainmnt nust first prove by a
preponderance of the evidence that she sustai ned permanent
physical inpairment as a result of the conpensable injury.

Wal -Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S. W 3d

727 (2000); Needham v. Harvest Foods, 64 Ark. App. 141, 987

S.W2d 278, (1998).

The respondents have requested a statutory lien on
the settlenent proceeds fromthe third-party claimthat
resulted due to the claimant’s conpensable event. It is
uncontroverted that the claimant received $25,000.00 in
settlement fromthe third party who was driving the vehicle
whi ch struck her on June 24, 2003. The law firmthat handl ed

the third party claimfor the claimant kept $6, 250.00 as
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attorney’s fees for their settlenent efforts, thereby
| eaving $18, 750.00 in trust until a determ nation could be
made as to the respondents’ request for subrogation.

Ark. Code Ann. 8 11- 9-410(a)(2)(B) states that,
“I'n every case, one-third of the remai nder shall belong to

the injured enpl oyee or his or her dependents, as the case

may be.” Therefore, nomatter what, the claimant is entitled
to $6, 250. 00 of the proceeds. Therefore, that |eaves
$12,500.00 in controversy.

The cl ai mant has contended that the respondents
are not entitled to any of the third party proceeds because
she has not been “nmade whole.” Under the provisions of
Ark. Code Ann. 811-9-410, the respondent is only entitled to
a statutory lienif it is determ nedthat the clai mant has

been “made whol e” by the third-party action. Ceneral

Accident Ins. v. Jaynes, 343 Ark. 143, 33 S.W3d 161 (2000).

The respondent can receive reinbursenent only for the anount
of which the sumreceived in the third party action
exceeds the total anpbunt of damages incurred. In this

particul ar case, after taking in all facts outlined in

McDonald v. Logan Co., Full Commission Opinion filed June

17, 2004 (F103875) and Cerald Janes v. Phillip Mrris, Ful
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Conmi ssion Opinion filed Cctober 24, 2001 (E713687), we find
that the sunms received by the claimant in the third party
action do not exceed the total anobunt of damamge incurred by
the claimant and therefore the respondents are not entitled
to any of the proceeds of the third-party settl enent.

Therefore, for all the reasons set forth herein,
we affirmin part and reverse in part the decision of the
Adm ni strative Law Judge.

I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmi ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING & DISSENTING OPINION

| nmust respectfully concur, in part, and dissent,
in part, fromthe majority opinion. The majority, on remand
fromthe Court of Appeals, again finds that the clai mant
merely sustained a “strain” injury in the June 24, 2003 car

accident and that the claimant did not prove that the
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surgery performed by Dr. Zachary Mason was causally rel ated
to the June 24, 2003 car acci dent. After a de novo review
of the record, |I find that the claimant has proved by a
preponderance of the evidence that she sustained nore than a
nmere “strain” injury in the June 24, 2003 car accident; in
fact, she suffered two herniated discs at the C5-6 and C6-7
| evel s which required surgery. Therefore, | nust
respectfully dissent fromthe entirety of the mgjority
opi ni on denying benefits stemm ng fromthe claimnt’s
herniated disc injury. | concur in the finding that the

cl ai mant has not been nade whol e by the proceeds of the
third party settl enent.

As for the TTD determ nation specifically
requested by the Court of Appeals, the claimant has
requested tenporary total disability benefits from August 5,
2003 through July 7, 2004. 1In order to be entitled to
tenporary total disability benefits, the clainmant has the
burden of proving by a preponderance of the evidence that
she remains in her healing period and that she suffers a

total incapacity to earn wages. Ark. State Hw & Transp.

Dept. v. Breshears, 272 Ark. 244, 613 SSW 2d 392 (1981). |

find that the claimant remained in her healing period from
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August 15, 2003 through June 7, 2004. The nedical reports
clearly show that the clai mant underwent a two-1|eve
cervical fusion on August 15, 2003 and was not rel eased from
her treating physician, Dr. Mason, until June 7, 2004.
further find that the nedi cal evidence, as well as the
claimant’ s credi ble testinony, shows that the clai mant was
unabl e to earn wages during the period of August 15, 2003
t hrough June 7, 2004. The claimant did not work for any
enpl oyer between those dates and was not released to return
to work by Dr. Mason until June 7, 2004. As such, | find
that the claimant is entitled to tenporary total disability
benefits from August 15, 2003 until June 7, 2004, and nust
respectfully dissent fromthe majority on this issue.
H STORY

On June 24, 2003, the claimant, a nurse, and
anot her nurse were driving to see a patient. They were
stopped at a red light at University Avenue and Asher when
anot her car struck her car from behind. The clai mant
testified that her head hit the back of the head rest and
t hen bounced forward. The claimant testified that she told
the police officer at the scene that her neck was hurting.

The claimant testified that prior to June 24, 2003, she had
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not had any problens with neck pain, shoulder pain or arm
pain. The claimant reported the injury to her enployer and
was sent to the St. Vincent’s Hospital Enmergency Room The
cl ai mant was seen at the ER and advised to follow up the
next day. The next day the respondent sent the claimant to
Dr. Carle at Concentra. The clainmant testified that she was
experiencing pain in her neck and both shoul ders radi ating
down into her arns to the elbow. Dr. Carle ordered physical
t herapy but the claimnt was not able to do it as it was
maki ng the pain worse. Dr. Carle ordered an MRI. After
receiving the MRI results, Dr. Carle put the claimant in a
soft neck collar and referred her to Dr. Cathey, who saw the
claimant on July 14, 2003:

...As you well know she was rear ended
in a motor vehicle accident on June 24,
2002, while on the job as a hone health
nurse for St. Vincent Hone Care. Since
t hen, she has conpl ai ned of pain in her
neck and upper back wi th associ at ed
subocci pital headaches. She is not
presently experiencing any radicular arm
pain....

On exam nation the patient is extrenely
anxi ous and trenul ous. Her neurol ogi cal
exam nation is otherw se negative. She
specifically has no sign of cervica
nmyel or adi cul opat hy. She di d, however,
exhibit exquisite pain with passive
range of notion of the cervical spine.
There was resulting restriction of
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nmovenent and m | d paraspi nous nuscle
spasm

An MRl scan of her cervical spine shows
straightening of the cervical lordotic
curve secondary to degenerative changes
within nmultiple cervical discs. She has
a very small mdline disc protrusion at
C4-C5, and a left paracentral
ostephyte/disc protrusion at C6-Cr7. At
C5-C6 there is a fairly prom nent,

m dl i ne di sc herniation, although

don’t see significant cord or nerve root
conpr essi on.

Scott, | have reassured Ms. Roberts that
her pain is well explained on the basis
of a nuscul oskeletal injury (i.e.

whi plash). It is entirely possible that
t he degenerative changes noted in her
cervical spine are preexisting despite
the fact that she denies any prior neck
trouble. At any rate, | do not see an

i ndi cation for cervical disc surgery or
ot her neurosurgical intervention.
bel i eve the patient should be managed

w th conservative neasures including
physi cal therapy, nedication, etc.

al so di scussed the roll of conprehensive
pai n managenent if her synptons becone

chronic. For the tine being, | have
swi tched her from Darvocet to
hydrocodone for pain... | amalso

swi tching her from Soma to Skel axi n 800
ng t.i.d. The patient says she is to see
you tonorrow in followup so her
conservative treatnent can be initiated.
As al ways, I stand ready to reevaluate
Ms. Roberts particularly should her pain
change in character or location.

[ Enphasi s added]
Unfortunately, Dr. Cathey’ s assessnent of the

claimant’s condition turned out to be overly optimstic.
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The claimant returned to Dr. Carle on July 15, 2003,
reporting that the pattern of synptons is worsening. On
July 23, 2003 the claimant again returned to Dr. Carle
reporting that her pattern of synptons is no better, and
al so reporting sonme right arm hand nunbness since she saw
Dr. Cathey. Dr. Carle advised her to let Dr. Cathey know of
her new synpt ons.

After being inforned by respondent that they woul d
no | onger pay for any nedical treatnment, the clai mant went
to see her famly physician, Dr. James Cooper, who wote:

This is a 48-year-old who had an MRl of
t he cervical spine done recently. She
was involved in a notor vehicle accident
on 06/ 24/ 2003. She has an obvi ous disc
herni ation, and we are going to get her
referred up to Zach Mason as rapidly as
we can.

On August 5, 2003, Dr. Zachary Mason st at ed:

Ms. Roberts is a 48 year old hone health
nurse who was involved in a notor
vehi cl e acci dent when she was rear-ended
on 6/24/03. She conpl ai ns of neck pain,
headaches, occasi onal nausea and
vomting, radiation into the bilatera
shoul ders and down the left arm wth
nunbness into the third and fourth
fingers. She states that her pain
occasionally travels down her back. She
has attenpted physical therapy, but it
greatly increased her pain and

di sconfort, and reports that pain
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medi cati ons cause her nausea. She has

had a recent MRl scan which confirns

cervical disc herniations wth nerve

root conprom se at C5-6 and C6-7

On August 15, 2003, Dr. Mason perforned a parti al
corpectony at C5-6 and C7 with placenent of dowel graft for
cervical disc herniation and spondyl osis. The Operative
Report indicates that there was significant cord conpression
at both the C5-6 and C6-7 |evels.

DI SCUSSI ON

The majority’ s decision appears to be based solely
on the conclusion that the claimant only suffered a “strain”
injury in the June 24, 2003 car accident. Based on this
fal se premse, the majority finds that the fusion surgery
performed by Dr. Mason on the two herni ated di scs was
unrelated to the “strain” injury. To reach this concl usion,
the majority had to arbitrarily disregard the fact that MR
i mgi ng showed the cl ai mant, who had never conpl ai ned of
neck problens prior to the car accident, now had two
herni ated cervical discs. The ngjority also had to
arbitrarily disregard the fact that the treatnent provided

by Dr. Carle and Dr. Cathey for a “strain” injury was

ineffective, and that the claimant’s treating physicians
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ultimately determ ned that her injury required cervical
surgery.

The claimant testified that she had never had neck
probl ens before the car accident, nor had she ever received
any treatnment for neck problenms. The nedical record
corroborates her credible testinony. The claimant’s
credi ble testinony and the nedical record al so shows that,
after the car accident, the clainmnt had significant pain in
her neck, and an MRl confirnmed herniated discs at C5-6 and
C6-7. The mpjority fails to explain why it has not
considered the presence of the two herniated di scs when
making its finding that the claimant only sustained a
“strain” injury. Wile the Comm ssion has the authority to
resol ve conflicting evidence, including nedical testinony,

Foxx v. American Transp., 54 Ark. App. 115, 924 S.W2d 814

(1996), the Commi ssion may not arbitrarily disregard nedical

evi dence or the testinony of any witness. Colenman v. Pro-

transportation, 97 Ark. App. 338, 249 S.W3d 149 (2007).

Here, even Dr. Cathey, upon whose opinion the nmgjority
opinion is ostensibly based, noted the presence of the

herni at ed di scs.
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Furthernore, the treatnent provided to the
claimant by Dr. Carle and Dr. Cathey for a “strain” injury,
did not provide the claimant with any relief. At her |ast
visit with Dr. Carle, Dr. Carle advised the claimant to
return to Dr. Cathey to informhimof right arn hand
nunbness synptons. Dr. Cathey had stated in the July 14,
2003 report that he “stand[s] ready to reeval uate M.
Roberts particularly should her pain change in character or
| ocation.” Although even Dr. Carle appeared to be of the
opinion that the claimnt required further treatnment, and
Dr. Cathey was “stand[ing] ready” to provide it, the
respondent did not allow the claimnt to pursue any further
treatnment, instead informng her that it was controverting
her claimfor any additional nedical treatnment. The first
doctor the claimnt saw after the respondent controverted
her claimstated that she “has an obvi ous di sc herniation”
and inmedi ately referred her to a neurosurgeon, Dr. Mson
who i medi ately schedul ed her for surgery.

There is no evidence in the record to indicate
that the herniated discs which required cervical surgery
came from anything other than the car accident. Arkansas

| aw has | ong recogni zed that a causal rel ationship nay be
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establ i shed between an enpl oynent-rel ated incident and a
subsequent physical injury upon a showing that the injury
mani fested itself within a reasonable period of tinme
followng the incident, is logically attributable to the
incident, and there is no other reasonabl e expl anation for

the injury. Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W2d 263 (1962). Considering all of the evidence of
record showi ng that the claimant i mredi ately conpl ai ned of
neck pain after the car accident, that she had never had
neck pain in the past, the fact that MR inmaging shows two
herni ated discs, plus the fact that the treatnent provided
by Dr. Carle and Dr. Cathey for a “strain” injury was
ineffective, for the majority to characterize the claimnt’s
injury as a nere “strain”, not only arbitrarily disregards
t he preponderance of the evidence of record, but also flies
in the face of common sense.

For the aforenentioned reasons | nust respectfully
concur, in part, and dissent, in part fromthe ngjority

opi ni on.

PH LI P AL HOOD, Conmm ssi oner



