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BEFORE THE ARKANSAS WORKERS' COMPENSATI ON COVM SSI ON
CLAI M NO. F706992
DONALD POTEETE (DEC D.),
EMPLOYEE CLAI MANT

J MAR EXPRESS, |NC , EMPLOYER RESPONDENT NO. 1

RETENTI ON MANAGEMENT SERVI CES, | NC. ,
| NSURANCE CARRI ER/ TPA RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DI SABI LI TY TRUST FUND RESPONDENT NO. 2

OPI NI ON FI LED JULY 20, 2010

Upon revi ew before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE JIM R BURTON
Attorney at Law, Jonesboro, Arkansas.

Respondent No. 1 represented by the HONORABLE JARRCD
PARRI SH, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVI D
PAKE, Attorney at Law, Little Rock, Arkansas, excused
fromparticipation.

Deci sion of Adm nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Admi nistrative Law Judge filed April 9, 2010. 1In
said order, the Adm nistrative Law Judge made the

follow ng findings of fact and conclusions of |aw
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The Arkansas Workers’ Conpensation
Comm ssion has jurisdiction over this
claim

The stipul ations set forth above are
reasonabl e and are hereby accept ed.

Claimant’s Proffered Exhibit 2, a
payrol | stub and Payroll Driver

Settl ement Report, created by Respondent
J Mar Express, Inc., will be admtted

I nto evidence and gi ven due wei ght.

Claimant’s Proffered Exhibit 3,

Cl ai mant’ s Medi cal Exam nati on Report
for Driver's Fitness Determ nation, wll
not be admtted i nto evi dence.

Cl ai mant’ s counsel did not produce
Claimant’s Proffered Exhibit 4, a
transcript of the deposition of Jane
Poteete, after the hearing as proposed.
Hence, it will not be admtted into

evi dence.

Claimant’ s estate has proven by a
preponder ance of the evidence that

cl ai mant sustained a conpensable injury
under Ark. Code Ann. 8§ 11-9-114 (Repl
2002) on June 20, 2007.

Cl ai mant’ s wi dow, Jane Poteete, has
proven by a preponderance of the

evi dence that she was wholly and
actual Il y dependent on hi mand had sone
dependence on hi munder Ark. Code Ann. 8§
11-9-527(c) & (c) (1) (A (ii)(Repl. 2002).

Claimant’ s wi dow, Jane Poteete, has
proven by a preponderance of the

evi dence that she is entitled to w dow
benefits at the stipulated rate of
$220. 00, under Ark. Code Ann. § 11-9-
527(v) (a) (A) (i) (Repl. 2002).

Claimant’s attorney is entitled to a
controverted attorney’ s fee under Ark.
Code Ann 8§ 11-9-715(a)(1)(B) (i) (Repl
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2002), one-half of which is to be paid
by Jane Poteete and the other half by
Respondent No. 1.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm ni strative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

We therefore affirmthe April 9, 2010,
deci sion of the Administrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conmm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum wi t hout di scount and with interest thereon at the
| awful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as
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amended by Act 1281 of 2001. Conpare Ark. Code Ann. 8§
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Full Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance wth Ark. Code Ann. 8§ 11-9-715(b) (Repl.
2002).

I T IS SO ORDERED.

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssioner

Comm ssi oner McKi nney di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe
majority’s findings that the claimant’s wi dow proved by
a preponderance of the evidence that the clai nant
sust ai ned a conpensabl e i njury under Ark. Code Ann. 8§
11-9-114 and a finding that she was whol |y dependent on
him pursuant to Ark. Code Ann. 8§ 11-9-527. Based upon
my de novo review of the record, | find that the

claimant has failed to neet the burden of proof.
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The cl ai mant was enpl oyed by the respondent
enpl oyer as a truck driver. The claimant and his w fe,
Jane Poteete, were a truck-driving team It is
undi sputed that on June 20, 2007, the claimant and his
wi dow were in California nmaking a run. Ms. Poteete
testified that on that date, she and the clai mant
arrived in Tracy, California around 1:30 a.m They sl ept
until their schedul ed unloading tine at 6:00 a.m They
did not participate in the unloading. After the trailer
was unl oaded, they travel ed approximately 60 mles to
Santa Nella, California and took a shower. Thereafter,
they drove 112 mles to Dinuba, California to pick up
another trailer. They hooked up a refrigerated trailer
to the truck, but the unit ceased working so they were
gi ven another trailer. According to Ms. Poteete, this
trailer was mssing a nmud flap. She stated that the flap
had to be replaced or they woul d have been fined. They
then traveled to the truck scales and then traveled two
hours to Bakersfield, California. The claimant was
driving and Ms. Poteete went to sleep in the sl eeper
portion of the cab about 1:30 p.m She was not aware of
what time they arrived, but she knew that she woke up

about 3:30 p.m Wen she woke up, she saw the energency
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vehicles and the clai mant had been taken to the
ener gency room

The clai mant was taken to the enmergency room
where he was pronounced dead. The respondent enpl oyer
flewa driving teamto California to recover the truck
and Ms. Poteete rode back to Arkansas with them She
has not worked for the respondent enployer since that
time. Ms. Poteete works for a nedical transport conpany
now.

The cl ai mant asserts that the provisions of
Ark. Code Ann. 811-9-114 are applicable to this case.
Ark. Code Ann. 811-9-114, (Repl. 2002) provides as

foll ows:

(a) A cardiovascul ar, coronary,
pul monary, respiratory, or
cerebrovascul ar acci dent or
myocardi al infarction causing
injury, illness, or death is a
conpensable injury only if, in
relation to other factors
contributing to the physical harm
an accident is the nmajor cause of
t he physical harm

(b)(1) An injury or disease included
in subsection (a) of this section
shall not be deened to be a
conpensable injury unless it is
shown that the exertion of the work
necessary to precipitate the

di sability or death was

extraordi nary and unusual in
conparison to the enpl oyee's usual
work in the course of the enployee's
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regul ar enpl oynent or, alternately,

t hat sonme unusual and unpredicted

i ncident occurred which is found to

have been the maj or cause of the

physi cal harm

(2) Stress, physical or nental,

shal |l not be considered in

determ ni ng whet her the enpl oyee or

cl ai mant has nmet his or her burden

of proof.

The clai mant contends that the work activities
were the major cause of the heart attack that he
suffered and that he was engaged in work activities that
requi red exertion or were extraordinary and unusual. The
respondents contend that the clainmant did not suffer a
conpensable injury. | agree with the respondents.

In ny opinion, the events fail to establish
that the claimant’s work activities were the major cause
of his heart attack. The record does not contain any
proof that the claimnt performed strenuous job duties
or that he exerted hinself over and above over what he
woul d normal |y do. Wtnesses dispute what the clai nant
was doing i mredi ately before he died. The only people
who witnessed the claimant’s activities between the tine
his wife went to sleep and he passed away i ndi cated that
they did not actually see himdo any work involving the

mud flap. Ms. Poteete contended that the claimant was

trying to change the nud flap hinself and he, indeed,
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did change that nud flap. She stated that she saw a new
mud flap on the truck at the tinme and that she picked
his tools up before she went to the hospital. She did
not go with the claimant to purchase a new nud fl ap.
However, she said that she had noticed that one had been
installed on the trailer.

Three witnesses testified regardi ng what they
saw t he cl ai mant doi ng before he passed away. M. John
C necoe, the manager for the truck stop where the
claimant suffered his heart attack, was the one that
called 911. M. Cinecoe stated that he saw the cl ai mant
get up for a mnute and then fall down again. M.
Orozco, an enployee of Idle Aire, testified that he saw
the claimant falling to the ground after standing near
the tool box on the side of his truck. M. Mrtin
Camarena had the best view of the claimant at the tine
he suffered the heart attack. M. Camarena testified as

foll ows:

Q Okay. Can you explain what you saw that day?

A | was working next to his truck on the idle
air equipnment that’s provided for the truck
drivers 30 mnutes prior to himcom ng out of
the truck. | was already there. | just saw him
step out of his truck and he caught ny
attention sinply because he was only in shorts

Q Ckay.
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A -- in boxers. He seened to be wearing only
boxers and no shirt, no shoes. It was a very,
very hot day. He went over to reach to the
side of his -- his cab to open a conpartnent,
the driver’s side | believe door where tools
are kept.

Q Uh- huh

A He was able to open it. Wen he reached his

hands in there, he just started stunbling
backwards and fell to the ground.

Q Ckay. How long was it between the tine you saw
hi m get out of the cab and when he actually
fell to the ground roughly?

A |’ m gonna say no nore than a m nute.

M. Canmarena went on to explain that in the 30
m nut es he had been outside working next to the
claimant’s truck, he did not see the claimant do
anyt hi ng outside the cab of the truck.

In my opinion, a review of the evidence
denonstrates that there is nothing to prove that the
cl ai mant di d anyt hing unusual or extraordinary. The only
evi dence regarding the claimant’s activities establishes
t hat he had not been outside of the truck for 30 m nutes
prior to his death and that he had only been outside the
cab for a mnute or two before he collapsed. There were
no witnesses to what the clainmant was doing prior to
that 30 mnutes, only that the clai mant went and

borrowed sonme tools. In my opinion, it requires
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conj ecture or speculation to conclude what the
claimant’ s activities were prior to his death.
Conj ecture and specul ation, even if plausible, cannot

take the place of proof. Ark. Dept. of Correction v.

G over, 35 Ark. App. 32, 812 S.W2d 692 (1991); Dena
Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S. W2d

155 (1979); Arkansas Methodi st Hosp. v. Adanms, 43 Ark.

App. 1, 858 S.W2d 125 (1993).

Further, it is evident that the clai mant
suffered fromserious heart problens prior to the date
of his death. Ms. Poteete testified that the clai mant
was a yo-yo dieter who was overweight at the tinme of his
deat h. The cl ai mant suffered from hi gh bl ood pressure
and took Diovon regularly for five or six years prior to
his death. The doctors who tried to revive the clai mant
at the hospital noted that the claimant was to be in
“full arrest.” The nedi cal exam ner who perforned the
claimant’ s autopsy found that the claimant had a 95%
at herosclerotic narrowi ng of the proxinmal |eft anterior
descendi ng coronary artery and a 40 to 50% narrow ng of
the left circunflex and right coronary artery. The cause
of death was |listed as “hypertensive and
arteriosclerotic cardi ovascul ar disease”. In the section

of the death certificate requesting the interval between
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onset and death, the exam ner opined that the problem
had been present for years. It is clear that the major
cause of the claimant’s death was extensive
arteriosclerotic narrow ng. The claimant suffered from
hypertensi on and was obese. Sinply put, | cannot find
that the claimant’s work activities were the cause of
the claimant’ s death. The claimnt has clearly failed to
establish a |ink between any job-related activities and
his death. Accordingly, for all the reasons set forth
herein, | nust dissent fromthe majority’s award of

benefits.

KAREN H. MKI NNEY, Conm ssi oner



