BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  Fr704764 & F807757

MARK OVEN,
EMPLOYEE CLAI MANT

PEOPLEASE CORPORATI ON,
EMPLOYER RESPONDENT NO. 1

AMERI CAN HOVE | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT NO. 1

ARCH | NSURANCE COVPANY
| NSURANCE CARRI ER RESPONDENT NO. 2

OPI Nl ON FI LED MARCH 18, 2010

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE KENNETH OSBORNE,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE WLLI AM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Deci si on of Admi nistrative Law Judge: Affirned as nodified.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed July 24, 2009. The adm nistrative |aw judge
found that the claimant proved he was entitled to additional
medi cal treatnment reconmended by Dr. Tominson, and that

“each respondent/carrier is liable for one half of the
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expense of these nedical services.” The adm nistrative |aw
judge found that the claimnt was tenporarily totally
di sabl ed from Decenber 10, 2008 through a date yet to be
determ ned, and that Respondent No. 2 was solely liable for
tenporary total disability benefits. After reviewi ng the
entire record de novo, the Full Conm ssion affirmnms the
adm nistrative |law judge' s award of additional nedical
treatment and tenporary total disability benefits. However
we find that Respondent-Carrier No. 2, Arch Insurance
Conmpany, shall be solely liable for additional nedical
treatnment and tenporary total disability benefits.
. H STORY

Mar k Nat han Onen, now age 36, underwent an MRI of his
right knee in May 2000: “REASON. Pain and swelling in right
knee after patient slipped off truck and twi sted his knee.
The patient denies any previous knee surgery....|MPRESSI ON:
TORN ACL BUCKET HANDLE TEAR OF THE MEDI AL MENI SCUS W TH
DI SPLACED FRAGVENT | N THE | NTERCONDYLAR NOTCH.  DEGENERATI VE
CHANGES OF THE MEDI AL FEMORAL CONDYLE. KNEE JO NT
EFFUSI ON. ”

Dr. Nathan P. Cohen exam ned the claimant in August

2000:
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The patient is a 27 year old gentl eman who
sustained injury to his right knee on 5/7/00. He
slipped on diesel fuel and twi sted his right
knee.... MRl was perforned disclosing nmultiple
abnornmalities in reference to his knee....

The patient denies any previous difficulties
beyond age 15 when he sustained to the knee riding
an AVT (sic). He apparently saw a physician at
that tinme. A contusion was identified. No
sequel a has occurred. The patient has been
active in martial arts in the interimwthout
difficulty....

X-ray exam nation was perfornmed disclosing old
radi odensity in the region of the MCL nedially....

Dr. Cohen diagnosed “1. ACL disruption - right knee.

2. Medial neniscus tear, right knee. 3. Potential old MCL
injury, right knee.” Dr. Cohen recommended “arthroscopic
surgery of his knee to nanage neniscus. | would favor
managi ng the ACL at the same tine with reconstructive
procedure.”

The record indicates that Dr. Cohen perfornmed an
anterior cruciate |iganment reconstruction of the claimant’s
ri ght knee on Septenber 29, 2000. The pre- and post-
operative diagnosis was “1. Anterior cruciate |iganment
i nsufficiency right knee. 2. Medial neniscus tear.”

Dr. Cohen noted on Decenber 6, 2000, “The patient
underwent ACL reconstruction on 9/29/00. He is now 10 weeks

postop. He denies any significant conplaints in reference
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to his knee. He denies any insecurity sensation. He states
that the knee feels nuch better than preop.”

Dr. Cohen noted on January 4, 2001, “1 feel the patient
may return to light duty with the restriction of no
unl oadi ng of trucks for one nonth. He may return to ful
work duties. Disability is mninmal based on his present
findings. The patient is discharged at this tinme and will
be followed on a p.r.n. basis in the future.”

Dr. Tom Patrick Coker exam ned the claimnt in Cctober
2003: “Mark is about three years status post right ACL.
He' s been doing well and was at work. Pivoting on it,
tw sted and felt sonething pop on the inside. This was | ast
week. He had sharp onset of pain, primarily nedial. He was
pl aced on a knee immbilizer....l don’'t feel any |oose
bodi es but he has sone spurs nedially that are a little
tender....H s graft feels stable so | don’'t think he's hurt
his graft and we di scussed the possibility of scar tissue.
| want himto start sone physical therapy, anti-
i nfl amrat ori es, wear a neoprene brace with hinges mght help

it work and see how he does over the next few weeks.”
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The clainmant testified that he began working for the
respondent - enpl oyer in about Novenber 2006. The cl ai mant
testified that he was an over-the-road truck driver for the
respondent - enpl oyer. The parties stipulated that the
enpl oyee- enpl oyer-carrier relationship existed between the
cl ai mant, Peopl ease Corp., and Respondent-Carrier No. 1,
Aneri can Home Assurance Conpany on May 4, 2007. The parties
stipulated that the clai mant sustai ned a conpensable injury
to his right knee on May 4, 2007. The clainmant testified,
“I was exiting a trailer and I stepped on ny | CC bunper and
ny foot slipped off the I CC bunper and | |anded on ny right
heel with nmy right leg | ocked, and it put a fracture inside
of the knee and tore sone cartilage inside of the knee, and
| saw Dr. Tominson for that injury.”

An MRl of the claimant’s right knee was taken on May 4,
2007:

H STORY: This is a 33-year-old nale with history
of prior ACL repair and nenisectonmy with new onset
knee swelling...

| MPRESSI ON:

1. CORTICAL STEP-OFF ALONG THE POSTERI OR LATERAL
TI Bl AL PLATEAU W TH UNDERLYI NG BONE EDENA
SUGGESTI NG STRESS FRACTURE.

2. I NTACT ACL GRAFT WTH EVI DENCE OF PRI OR MEDI AL
MENI SCECTOWY.

3.  MUILTI PLE FOCAL CARTI LAGE DEFECT ALONG THE

MEDI AL CONDYLE W TH GRADE |V DEGENERATI VE CHANGES.
4. LARGE JO NT EFFUSI ON.
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Dr. Robert J. Tominson, Jr. began treating the
cl ai mant on May 9, 2007:

Mark is a 33-year-old gentl eman who m sst epped,
whil e working for People Lease as a driver, out of
atrailer and twisted his right knee. He
experienced i Mmedi ate pain since that tine....An
MRl scan suggested a lateral tibial plateau
fracture. He has had an ACL reconstruction on the
ri ght back on Septenber of 2000 and has done quite
wel | since that time. He says that the painis
8/10 in intensity and nearly constant in frequency

and is associated with notion....Evaluation of his
Xx-rays is essentially normal. He does have a
tibial tunnel and a fenobral tunnel for an ACL
graft.

Dr. Tominson's inpression was “Lateral tibial plateau
fracture.” Dr. Tominson planned conservative treatnent and
returned the claimant to sit-down only work. Dr. Tominson
returned the claimant to work without restrictions on July
20, 2007.

Dr. Tominson reported on August 17, 2007, “If Mark’s
synptons warrant | would recommend arthroscopi c eval uation
and treatnment of his right knee. | think the likelihood of
havi ng sone intra-articul ar pathol ogy, such as articul ar or
meni scal danage, is fairly high because he continues to be
synptomatic at three and a half nonths. W w Il proceed as

per his w shes.”
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Dr. Tom inson perforned surgery on Septenber 18, 2007:
“l. Partial nmedial and lateral neniscectomy of the right
knee. 2. Chondroplasty of the patellofenoral joint. 3.
Maj or synovectony.” The post-operative diagnosis was “1.
Medi al and | ateral neniscus tears of the right knee. 2.
Chondronal aci a of the patella. 3. Extensive synovitis.”
Dr. Tominson returned the claimant to restricted work
on Septenber 21, 2007.
Dr. Tominson reported on Novenmber 2, 2007:
Mark Omnen is seen six and a half weeks foll ow ng
his right knee arthroscopy wth partial nedial and
| at eral mneni scectony of the right knee. He is
doing well. He is pain free....He has full range
of notion. Quadriceps tone is excellent.
bj ective factors of inpairnment: Status post
partial medial and | ateral neniscectony of the
ri ght knee....
Per manent | npairnment: Based on the AVA Guide to
Eval uati on of Permanent |npairnment, Mark woul d
receive a 10%right |lower extremty inpairnent,
whi ch woul d equal a 4% total body inpairnent.

Wrk Status: He may return to work wi thout
restrictions.

Future Medical Care: | do not anticipate Mark wl|
require any future nedical care for this
condi ti on.

The parties stipulated that Respondent-Carrier No. 1

“paid all nedical benefits through Novenber 2, 2007, al
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tenporary disability benefits through Novenber 2, 2007, and
per manent partial disability benefits for a permnent
physi cal inpairnent of 10%to the body as a whole.”

The clainmant testified that he returned to full-duty
work for the respondent-enployer. On cross-exam nation by
counsel for Respondent-Carrier No. 1, the claimant testified
that he had no problens with his knee between Novenber 2,
2007 and July 29, 2008.

The parties stipulated that an enpl oyee-enpl oyer -
carrier relationship existed between the clai mant, Peopl ease
Corp., and Respondent-Carrier No. 2, Arch Insurance Conpany
on July 29, 2008. The parties stipulated that the clai mant
“agai n sustained a conpensable injury to his right knee” on
July 29, 2008. The claimant testified, “I slipped and fel
ina Flying J truck stop in Hubbard, Onhio, and | anded on ny
right knee with ny right knee flexed....The enpl oyer’s
I nsurance sent me to Dr. Tominson.” The clainmnt saw Dr.
Tom i nson on August 1, 2008:

Mark Onen is a 34-year-old gentlenman who, while
wor ki ng for Constar Enterprises as a truck driver,
slipped and fell onto a flexed right knee on

07/ 29/ 2008. He experienced i medi ate pain and
since that tinme has had pain 2/10 to 3/10 in
intensity and nearly constant in frequency. He

has had two knee surgeries, one an ACL
reconstruction in 2000 and a right knee
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arthroscopy in 2007. He has fully recovered from
t hose surgeries.

Physi cal Exami nation: He has a trace antal gic gait
on the right. He is tender along the inferior
pol e of the patella he has trace positive
pat el | of enoral crepitus and grind. Evaluation of
his x-rays reveals mld patellofenoral tilting.
Dr. Tominson’s inpression was “Patell of enoral
contusion....We will set Mark up for therapy....He may
return to work. Sit down only. No clinbing.”
Dr. Tominson reported on August 18, 2008, “Mark Onen
is seen three weeks followi ng his right knee patell of enoral
contusion. He is still having pain in his knee. He says by

the end of the day he has sharp pain behind his

kneecap....He has a 1+ positive patellofenoral crepitus and
grind. He has no laxity. |Inpression: Patell ofenoral
contusi on, possible chondral injury.” Dr. Tominson planned

an MRl scan of the right knee and kept the clainmant on
restricted work status. An MRl of the claimant’s right knee
was done on August 20, 2008, with the foll ow ng inpression:

1. POST ACL REPAIR WTH MJCO D DEGENERATI ON OF
THE ENTI RE ANTERI OR CRUCI ATE LI GAMENT.

2. DEGENERATI VE CHANGES | NVOLVI NG THE MEDI AL AND
LATERAL TI BI OFEMORAL JO NT COVPARTMENT.

3. CALCI FI CATI ON OR GsSI FI CATI ON | NVOLVI NG THE
DEEP FI BERS OF THE MEDI AL COLLATERAL LI GAMENT.

4. BONE CONTUSI ONS, LIKELY ACUTE SEEN I N PROXI MAL
TIBI A JUST POSTERI OR TO THE TI BI AL TUNNEL AND
POSTEROLATERAL FEMORAL CONDYLE
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5. MODERATE JO NT EFFUSI ON.

Dr. Tom inson reported on August 27, 2008:

Mark Omen returns with his MR scan, which shows
grade 4 changes of the nedial fenoral condyle with
subchondral cyst formati on and chondronal aci a
patella. He says his knee continues to bother him
on the nedial side. The graft | ooks okay, that

is, the ACL....

| npressi on: Degenerative joint disease, mnedial
fermoral condyl e.

Di scussion: It was noted on Mark’s | ast
arthroscopy that the nedial fenoral condyle had
significant chondromal aci c changes at the tinme of
surgery on 09/18/2007. | think Mark woul d be an
excel l ent candidate for a chondral transplant. W
have di scussed autograft and allograft versus

mcrofracture. | think his synptons are rel ated
to cartilage defect on the nedial fenoral condyl e,
which is pretty clear. | think he would benefit

fromthis procedure.

Dr. Tom inson assigned the claimnt a Wrk Status of

“He may return to work. Sit down only.”

Dr. Tom inson corresponded with Gall agher Bassett

Servi ces,

I nc. on Septenber 17, 2008:

Pl ease consider this a strong appeal for the
surgery denied M. Mark Oaen for an osteochondral
allograft. As per his arthroscopy on 09/18/ 2007,
he had significant chondronal aci c changes of both
the nedial and lateral fenoral condyles of the
right knee. H's MR scan suggests subsequently
diffuse increase in marrow signal intensity of the
| ateral fenoral condyle suggestive of over
pressure changes due to chondronal aci a.
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As per the Arkansas Blue Cross and Blue Shield s
coverage policy nanual, M. Mark Onen has an acute
cartilage injury. The conbined defect is |arger
than 2.5 cm squared. The patient is |less than 40
years of age. His knee is stable and aligned.
Additionally, his BM is les than 30.

| think mark woul d be an excel |l ent candi date due
to the synptomatol ogy of his knee to have this
pr ocedure.

Dr. Tominson wote to Gall agher Bassett on Cctober 15,

2008:

Mark Onen’s current synptonatol ogy, | believe, is
due to his injury on 07/29/2008. As noted in his
di ctation of 08/ 01/2008, he had conpl ete recovery
fromhis two previous surgeries, an ACL
reconstruction in 2000 and a right knee
arthroscopy in 2007. Currently his MRl scan shows
grade 4 changes in the nedial fenoral condyle with
unl oadi ng netabolic change in the nedial fenora
condyl e.

Dr. Terry J. Sites provided an | ndependent Medica

Exam nati on on Cctober 16, 2008:

Thi s eval uation includes review of medical records
provi ded and patient history. This is a 35 year
old truck driver for Constar Enterprises who
slipped and fell onto the anterior aspect of his
fl exed right knee on 07-29-08. He was seen by
Dr. Robert Tom inson on 08-01-08, having pain of
2-3 on a scale of 0-10 and nearly constant, with
the inpression of a patellofenoral contusion. He
was set up for therapy three tinmes a week for two
weeks, returning to see Dr. Tonlinson on

08-18-08 noting he was still having pain, with
positive patell ofenoral crepitus.

An MRl was obtai ned, showi ng a noderate joint
ef fusion, a bone contusion over the posterol ateral
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fermoral condyl e, degenerative changes invol ving
the nedial and lateral tib-fib joint conpartnent,
and an intact ACL reconstruction. On a review

of these filns by ne | see a bone contusion in the
fermoral trochlea, consistent with an acute

i mpaction injury to the anterior aspect of the
knee, with postsurgical changes noted as well.

H's history is significant for having two previous
knee surgeries, an ACL reconstruction on 09-29-00
by Dr. Nat han Cohen, M D. at the Center for

Ot hopedi cs in Louisiana, and an arthroscopy by
Dr. Tominson on 09-18-07. He recovered well from
bot h surgeries and has been back to full duties as
a long-haul truck driver. Both previous injuries
were Worker’s Conpensation. Review of his
original right knee surgery in 2000 shows an
arthroscopi cal | y-assi sted anterior cruciate

| i gament reconstruction and partial nedal (sic)
meni scectony for a neniscus tear. He was noted to
have a m nimal grade Il chondronmal acia at the
medi al conpartnment. H's second surgery was a
partial medial and |lateral neniscectonmy with
chondropl asty of the patellofenoral joint for
grade I1-111 chondromal aci a i nvol ving 10% of the
patella, inferior aspect of the nedial facet,

a chondropl asty of the l|ateral fenoral condyle for
1 x 1 grade II1-111 chondral surface changes,
debridenment of a 1 x 1 cmgrade II-111 chondral
surface changes at the nedial fenoral condyle.

This surgery was perforned due to a right knee
injury occurring in or about 05-04-07 when his

m ss-stepped out of a trailer and twisted his
knee. He had a full course of postoperative
therapy. On 11-02-07 he was released with a 10%
right lower extremty inpairnment, 4% whol e person
i mpai rment, due to his partial nedial and | ateral
meni scect ony.

He has undergone approxi mately two weeks of
therapy since his last surgery, this was stopped
following the MRI. Dr. Tominson had recommended



Oonen -

F704764& F807757 13

proceeding to a chondral transplant. He was

pl aced on sit-down duties. The patient currently
describes pain in his knee anteriorly,
anteronedially and anterolaterally, the painis
nearly constant. He notes sone weakness in the
right lower extremty with partial giving way.
There has been no | ocking. He denies any
significant knee pain in the several nonths prior
to his nost recent injury on 07-29-08. He notes
l[itigation against the Flying J restaurant where
he slipped and fell.

X- RAY: He apparently had an eval uati on of x-rays
at Dr. Tominson’s office on 08-01-08, with the
eval uation by Dr. Tom inson of mld patellofenoral
tilting, there are no plain filnms of his right
knee encl osed, there are filnms from 2007 show ng
m | d peripheral spur formation of the nedial and

| ateral conpartments with good preservation of

j oi nt space.

PE: Exam nation reveals an alert and cooperative
mal e. There is no effusion, he has a good
straight leg raise with noted quad atrophy. He
has a decrease of 2.5 cmat his md thigh on the
right as conpared to the left....There is mld
patel | of enbral crepitation, and a positive patella
conpression test....

| MPRESSI ON

1. Right knee pain and weakness follow ng direct
i mpaction injury to the anterior aspect on 07-29-
08.

He has evidence of chondral and bone marrow
contusions by MRI. He could have a full thickness
chondral injury as well. However, the MRl is
often tinmes not reliable with chondral surface
injuries. Should he have a bone narrow contusion
wi t hout significant chondral surface injury he is
likely to inprove with tinme and physical therapy.
He has as much weakness as he does pain. He has
weakness, with 2.5 cmof atrophy on the right. He
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exerci se.

Prior to considering further surgery | would
recommend conpl eting a course of therapy such as
outpatient therapy two tines a week for six weeks,
in an effort to restore his strength and elininate
the atrophy. After that, should he be unable to
restore his strength or if he had persistent pain
it would be nedially appropriate to proceed with
arthroscopic intervention.

Shoul d he have a full thickness chondral defect |
woul d recommend an attenpt at bone marrow
stimulation with mcro-fracture technique prior to
considering a chondral transplant, especially if
this would involve the nmedial fenoral condyle.
Mcro-fracture is likely nmuch cheaper than a
chondral transplant and he has a history of
success in attending to isolated chondral | esions
of the lateral conpartnment of the fenur. M cro-
fracture has been | ess effective for addressing
chondral pathol ogy of the patell a.

It is nore-likely-than-not that his current right
knee pain and weakness is a result of the injury
sustai ned on 07-29-08. M. Owen is not at maxi mum
medi cal inprovenment. Therapy may be all that he
needs, otherw se proceeding with the above
outlined course of surgical intervention.

Qobvi ously nedi cations such as anti-inflamuatories
and ot hers may be useful.

These statements are nmade within a reasonabl e
degree of nedical certainty based upon the

obj ective factors above. All portions of this
exam and revi ew have been conducted by ne. |
reserve the right to nodify mnmy opinion based on
any additional information. Al was fully

di scussed.

A Medi cal Case Manager for Gall agher Bassett Services

provided an Initial Report for the Activity Dates of
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Sept enber

12, 2008 through October 28, 2008. The follow ng

Case Managenent Goals were identified: “The claimant will be

rel eased from nedi cal care at maxi mum nedi cal inprovenent no

|ater than 3/31/09. The claimant will attend physi cal

therapy 3 tines a week for 2 weeks, pending account’s

approval .

The claimant will attend foll ow up appoi nt ment

with Dr. Sites at a date to be determ ned.”

Dr. Sites corresponded with Gall agher Bassett Services

on Novenber 3, 2008 and reported in part:

This is in response to your |letter dated 10-31-08
as it relates to an I ME performed by me on M.
Onen 10-16-08. ..

On your second question you asked about the need
for therapy and whether this was related to a
degenerative condition or directly related to the
injury fromO07-29-08. 1In the second to | ast
paragraph of the IME | noted that it is
nore-1|ikely-than-not that his current right knee
pain and weakness is a result of the injury
sustai ned on 07-29-08...

You ask if mcrofracture would be related to his
07-29-08 injury. Should he need mcro-fracture
froma new, acute injury identified at the tinme of
arthroscopy, it would be nore-likely-than-not that
t he new area of involvenent would be from

the 07-29-08 injury. Should the area needi ng

m crofracture treatnment be recogni zed as one of
the 1 x 1 cmchondral areas previously noted by
Dr. Tomlinson during the arthroscopic surgery on
09-18-07, it would be nore-Ilikely-than-not that
the mcrofracture would be a result of the injury
sust ai ned on 05- 04-07.
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| am hopeful that the patient’s 07-29-08 injury
will not result in any additional pernanent

i mpai rment, but | amunable to answer that
guestion at this tine.

In terns of work capacity, | would consider this
patient to be tenporarily partially inpaired, he
woul d be unable to do | ong-haul truck driving at
this time, | would reconmend sit-down duties only
until he gains nore strength in his leg, with
occasi onal standi ng and wal ki ng on uneven ground.
Hi s work capacity could probably be better
expressed on the short termby his treating
physi ci an.

The record indicates that Dr. Sites arranged physica
therapy for the clai mant begi nning Novenber 7, 2008. A
physi cal therapist noted that the frequency/duration of
t herapy would be two tinmes weekly for six weeks. The
claimant testified that the condition of his knee was “the
sane” after approxi mately six weeks of physical therapy.

Dr. Tom Patrick Coker noted on Decenber 9, 2008:

Mark Onen is a 35 year old male with a history of
knee injury in July. He's had an old knee probl em
related to an ACL injury in 2000. He's had a
‘scope in 2007. He had a neniscectony, ACL
reconstruction and nultiple procedures done and
fell this tinme in July with a tw sting

wei ght bearing injury at a truck stop. It may have
popped. It swelled for a while. Felt stiff and
he has been doi ng physical therapy and he hurts
with activity. |It’'s better with rest....Painis
diffuse in the knee; not well localized. 1t’s not
real |y bucking or giving out.

XRAYS: He has xrays that show degenerative
arthritis. He had a MRl recently that shows an
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ACL graft that is probably non-functional. No
acute injuries....l don’t think his injury from
July is causing any pernanent danage.

DISCUSSION: | would agree with Dr. Sites that he
woul d benefit from physical therapy and that his
knee problens are probably related to his pre-July
wor ker’s conp injury and he wanted to di scuss an
abrasion arthroplasty versus an autograft, QATS
procedure versus a chondral site transplant and we
di scussed the fact that I’mnot an expert on
chondral site transplants other than the fact that
it’s expensive and if they tal ked about using
fetal transplants, then that is fairly
experinmental and |’ve not seen any papers on it
that suggests that it will be any better than the
type of chondral site transplants that are being
done now which are difficult and not very
reliable. An OATS procedure would be nore
reliable and abrasion arthroplasty would be the
easiest but that is the least long | asting

effect but these are issues between he and Dr.
Tom i nson regarding his pre-July knee.

The parties stipulated that “all appropriate nedical
benefits have been paid through Decenber 9, 2008 and al
tenporary disability benefits have been paid through
Decenber 9, 2008.” The claimant testified that his
tenporary total disability benefits were cut off after
Decenber 9, 2008, after his visit with Dr. Coker.

A pre-hearing order was filed on February 9, 2009. The
cl ai mant contended, anong other things, that he was entitled

to additional tenporary total disability, additiona

permanent partial disability, and attorney’'s fees. The
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cl ai mant contended that he was entitled to ongoing tenporary
total disability benefits and additional nedical treatnent
regardl ess of which respondent-carrier was responsi bl e.
Respondent-Carrier No. 1, American Hone Assurance
Conpany, contended that the clai mant sustai ned an
aggravation or new injury on July 29, 2008. Respondent-
Carrier No. 1 contended that it was not |liable for nedical
or weekly benefits flowng fromthe July 29, 2008 acci dent.
Respondent-Carrier No. 2, Arch Insurance Conpany,
cont ended, anong ot her things, that the claimant was
initially injured while working for Butler Transportation in
2000 and underwent extensive knee surgery including an ACL
repair. Respondent-Carrier No. 2 contended that the
cl ai mant had a second injury in 2007 which resulted in
anot her surgery for renoval of neniscus, and that Dr.
Tom i nson treated the claimant for the injury and assigned a
10% rating. Respondent-Carrier No. 2 contended that the
chondral site transplant recommended by Dr. Tomlinson was
not reasonably necessary, but that if said treatnment was
necessary, then it was not related to the claimant’s injury

in July 2008. Respondent-Carrier No. 2 alternately
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cont ended that surgery should be apportioned between the
respondent-carriers.
The parties agreed to litigate the foll ow ng issues:

1. The claimant’s entitlenent to additional

nmedi cal services and additional tenporary tota
disability benefits from Decenber 10, 2008 through
a date yet to be determ ned.

2. Liability between the carriers for any
addi ti onal benefits.

3. Appropriate attorney’ s fees.

The attorney for Respondent-Carrier No. 1 questioned
Dr. Coker at a deposition taken March 25, 2009:

Q Dr. Coker, we just took this gentleman’s
deposition, M. Onen’s deposition, and | would
represent to you that at his deposition he said
that he was - he had had an injury in 2007 by Dr.
Tom i nson, and was released to return to work in
Novenber of 2007, on Novenber 2, 2007, and that he
had no knee pain from Novenber 2, 2007, when he
returned to work, until July 29, 2008 when he had
the slip and fall that brought himto your office.
| f you assune that’s correct, is it fair to assune
t hat what ever happened in June 2008 is what caused
himto be having pain in his knee?

A. | guess you could assune so, but | wasn’t

i mpressed with his fall or how he - | nean, he
didn't seemthat bad, and his examwas, to ne,
unremar kable. O course, I’mseeing himfive
nonths after he fell in July, you know, and then
|’ ve seen himin Decenber....But I’mnot inpressed
with what | was |looking at. | guess we just have

to go by his word....
The attorney for Respondent-Carrier No. 2 questioned

Dr. Coker
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Q His diagnosis after the August or, excuse ne,
the June ‘08 injury was a contusion,

pat el | of enoral contusion. That’'s the kneecap,
correct?

A. Correct.

Q Wuld that be sonmething that would lead to the
need for the transplant of cartilage?

A.  Not normally.

Q Al right. And his diagnosis was degenerative
joint di sease of the knee which was requiring the
need for the transplant. Wuld that be due to his
arthritis?

A Yes.

Q GOkay. And that would not be, in your
estimation, due to his incident in June of 20087

A. Correct.
The parties deposed Dr. Tominson on April 20, 2009.
The attorney for Respondent-Carrier No. 2 questioned Dr.
Tom i nson regardi ng nedi cal treatnment of the claimant
begi nning May 9, 2007. The attorney for Respondent No. 2
guestioned Dr. Tomlinson:

Q |’'ve got you seeing himagain on August 1°,
2008. ... Your inpression was at that point?

A. Patell of enoral contusi on.
Q And that’s the kneecap?

A.  Yes, sir.
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Q Okay. How do you nornally treat a
pat el | of enoral cont usi on?

A. Usually therapy, try to let the inflanmmation
resolve to keep the knee strong...

Q The [August 20, 2008] MRl shows osteoarthritis
in the nedial and | ateral conpartnents, is that
correct?

A. That’'s what the report says, yes sir....

Q The findings we just tal ked about, the
degenerative changes and t he osteophyte, are those
t hi ngs that have occurred because of his prior
injuries, loss of cartilage?

A Well, I'"’msure they' re highly suggestive of
all the problenms that he’s had and the surgeries
t hat he’ s had.

Q Okay. Well, is there anything in that |ist of
findings as far as degenerative changes or

ost eophyte that was caused by his fall in August
of '08?

A Wll, it’s hard to say...

Q The degenerative changes would be fromthe
prior surgeries and injuries, the finding on the
MRI ?

A Well, you know, if you want to split hairs and
that’s what we’re here to do, degenerative
suggests over tinme. Now, if they ' re taking a
cartilage defect and then they' re calling that
degenerative, | nean, the degenerative changes
they’ re tal ki ng about here are probably referring
to the osteophytes and the cartilage thinning.

Q Ckay.

A.  So you can have cartilage thinning that occurs
all at once, you can have cartilage thinning that
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occurs over time. So to answer your question,
think there’s probably a conmponent of this
description that may or may not be acute.

So to just suggest that this whole - that their
description of the degenerative changes is a
whol |y chronic preexisting is, | think,

i naccur at e.

Q Don't know at this point?

A. Well, by saying degenerative, that by
definition is over tine, but what | think they' re
doing is | think they' re describing the cartil age
t hi nni ng and the osteophytes, and |I think there’s
a conponent of that description that may be
acute. ...

Q But the bone contusion that they see on the
MRI and the joint effusion, that would be rel ated
to his trauna he had in August of -

A.  Not necessarily. Sonetines it is and
sonmetimes it’s not....that nay be related to al

t hese previous surgeries and the fact that he has
| ess cartilage, and as a result of less cartil age,
t hat bone stress is a little bit nore and it | ooks
like a contusion. | like to call it a bony edema
because a contusi on suggests a cause. W don’'t
know what caused this edema in the bone, so |

don’t like to say contusion. | like to say
edera. . ..

The attorney for Respondent-Carrier No. 1 questioned

Dr. Tom i nson:

Q So, in other words, if you had to say based on
the patient’s history whether -

A. Everything is based on the patient’s history.
Q - whether the July 29 accident caused his

pain, you would say yes, if you had to, if
sonebody put a gun to your ear?
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A. Yeah, if |I would say this is pain due to the
accident, | would say yeah.

Q Okay. And you indicated earlier that you can
have cartilage thinning that arises as a result of
an acute trauma, and it can -

A. Absolutely.

Q - arise fairly rapidly as a result of an acute
trauma?

A.  You can chip a piece off like a piece of
pai nt, yeah

Q And could he when he fell on July 28, 2008 -
mean, you weren’'t there and didn’t have - he
didn't fall on it while he was undergoing the MR
unfortunately, but could he have in that July 28,
2008 fall, could he have sustained an acute
injury that resulted in cartilage thinning -

A Yes.

Q - and bone swelling -

A.  Yes.

Q - and that could be causing his pain?

A Yes, sir....|l don't have any reason to believe

that his reports of pain are inaccurate.

A hearing was held on April 27, 2009. The cl ai mant

testified, “I would prefer to follow up with Dr.
Tom i nson. ... Because he has performed surgery on ny knee
before and I was very satisfied with the results.” The

claimant testified on direct exam nation:

Q Has anybody rel eased you at this point?
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A. No, sir. Not to nmy know edge.

Q If you are released to go back to work, who do
you understand you’' re supposed to report to and
who woul d give you the green light to go back to
duty?

A Gen Mller

Q And what’s your understanding as to whet her
you can go back? What has to happen before you
can go back?

A. | need a total release to full duty by a
nmedi cal physici an.

Q At this point, has Dr. Tominson, Sites or
Coker given you a full release to return back?

A. Not to nme, no sir.

An administrative law judge filed an opinion on July
24, 2009. The adm nistrative |aw judge found that the
cl ai mant proved he was entitled to additional nedical
treatment recommended by Dr. Tominson. The admnistrative
| aw j udge found, “each respondent/carrier is liable for one
hal f of the expense of these nedical services.” The
adm nistrative |law judge found that the claimant proved he
was entitled to tenporary total disability benefits
begi nni ng Decenber 10, 2008 through a date yet to be
determ ned. The adm nistrative | aw judge found that
Respondent-Carrier No. 2 was “solely liable for these

tenporary total disability benefits.”
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The respondents appeal to the Full Comm ssion.

1. ADIJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
enpl oyee nmust prove by a preponderance of the evidence that
he is entitled to additional nedical treatment. wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
(2003). What constitutes reasonably necessary nedi cal
treatment is a question of fact for the Comm ssion. Dalton
v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).

In the present matter, the Full Comm ssion finds that
the claimant proved he was entitled to additional nedical
treatnment as recommended by Dr. Tomlinson. The claimant has
been suffering fromoccasional right knee difficulties as
early as age 15. The claimant injured his knee in May 2000
and underwent surgery in Septenber 2000. The clai mant was
returned to full work duties in about January 2001. The
cl ai mant began working for the respondent-enpl oyer,

PeopLease Corporation, in about Novenmber 2006. The parties
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stipulated that the clai mant sustained a conpensable injury
to his right knee on May 4, 2007. Dr. Tom inson perfornmed
right knee surgery in Septenber 2007. Dr. Tominson
assigned a pernanent inpairnent rating on Novenber 2, 2007
and returned the claimant to work wi thout restrictions. The
claimant testified that he returned to full duty work and
di d not experience further problens with his knee.

The parties stipulated that the claimant sustained
anot her conpensable injury to his right knee on July 29,
2008. The claimant testified that he had not suffered any
right knee problens since his prior rel ease on Novenber 2,
2007. The evi dence corroborates the claimant’s testinony,
in that there was no record of nedical treatnent provided
the clai mant from Novenber 2, 2007 until July 29, 2008. The
parties stipulated that Respondent-Carrier No. 2 was
provi di ng coverage on July 29, 2008. Dr. Tom inson noted on
August 1, 2008 that the claimant had “fully recovered” from
prior knee surgeries. X-rays on or about August 1, 2008
showed “m | d patellofenoral tilting” and Dr. Tonlinson’s
i npression was “Patel |l ofenoral contusion.” W note that
there was no evidence of “Patellofenoral contusion” in the

claimant’ s knee prior to the July 29, 2008 conpensabl e
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injury. An MRl of the claimant’s right knee in August 2008
included a finding of “4. Bone contusions, |ikely acute
seen in proximal tibia just posterior to the tibial tunnel
and posterol ateral fenoral condyle.” Dr. Tominson
recommended a “chondral transplant.”

Dr. Tom inson noted in Septenber 2008 that the clai mant
had sustained an “acute cartilage injury.” Dr. Tominson
noted in COctober 2008, “Mark Omnen’s current synptomat ol ogy,
| believe, is due to his injury on 07/29/2008. As noted in
his dictation of 08/ 01/2008, he had conpl ete recovery from
his two previous surgeries, an ACL reconstruction in 2000
and a right knee arthroscopy in 2007.” Dr. Sites
i ndependently reported in October 2008 that the claimnt had
sustai ned “an acute inpaction injury to the anterior aspect
of the knee, with postsurgical changes noted as well....He
denies any significant knee pain in the several nonths prior
to his nost recent injury on 07/29/08.” Dr. Sites’

i npression was “1. Right knee pain and weakness fol |l ow ng
direct inpaction injury to the anterior aspect on 07-29-
08....1t is nore-likely-than-not that his current knee pain
and weakness is a result of the injury sustained on 07-29-

08.”
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Dr. Sites and Dr. Coker have suggested different
treatnment alternatives than those recommended by Dr.
Tom inson. The Commission’s authority to resolve
conflicting evidence al so extends to nedical testinony.
Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W3d 467
(2000). Dr. Tominson was the primary treating physician
for the claimant’s May 4, 2007 conpensable injury. The
claimant credibly testified that Respondent-Carrier No. 2
sent himback to Dr. Tominson after the claimnt’s
conpensabl e injury sustained o July 29, 2008. W find in
the present matter that Dr. Tomlinson’s recommendations are
entitled to nore weight than the treatnent reconmendati ons
of Dr. Sites and Dr. Coker. The record also denonstrates
that the claimant’s current need for nedical treatnent is
causally related to the July 29, 2008 conpensable injury.
Dr. Tomlinson’ s deposition testinony was not al ways
consistent or clear wwth regard to the etiology of the
claimant’ s synptons and need for treatnent. The
preponderance of evidence before the Comm ssion, however,
denonstrates that the claimnt had fully recovered fromhis
prior conmpensable injury at the tinme of the July 29, 2008

conpensabl e i njury, when Respondent-Carrier No. 2 was
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provi di ng coverage. The Full Comm ssion does not affirmthe
adm nistrative |law judge' s decision to apportion nedical
benefits. Instead, we find that Respondent-Carrier No. 2
shall be solely liable for the treatnent reconmendations of
Dr. Toml i nson.

B. Tenporary Disability

An enpl oyee who has suffered a scheduled injury is to
receive tenporary total or tenporary partial disability
benefits during his healing period or until he returns to
wor k.  Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146,
41 S.W3d 822 (2001); Ark. Code Ann. §11-9-521(a)(Repl.
2002). The healing period is that period for healing of the
i njury which continues until the enployee is as far restored
as the permanent character of the injury will permt. Nix
v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W2d 457
(1994). \ether an enployee’s healing period has ended is a
factual determ nation to be nade by the Conm ssion. Ketcher
Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.wW2d 25
(1995).

In the present nmatter, the parties stipulated that the
cl ai mant sustai ned a conpensabl e schedul ed injury on July

29, 2008. Respondent-Carrier No. 2 initially provided
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nmedi cal benefits in the formof treatment fromDr. Tonlinson
as well as tenporary total disability benefits. Dr. Sites
opi ned on Novenber 3, 2008 that the clainmant was unable to
perform | ong-haul truck driving. Dr. Sites recommended sit-
down duties only. Follow ng the claimnt’s exanm nation by
Dr. Coker, Respondent-Carrier No. 2 stopped paying tenporary
total disability benefits after Decenber 9, 2008. The
claimant credibly testified at hearing that he had not been
released to return to work as an over-the-road truck driver.
The claimant testified that the respondent-enpl oyer would
not allow himto return to work until he received “a total
release to full duty by a nmedical physician.” The record
denonstrates that the claimant remained within his healing
period for the conpensable injury and had not returned to
work after Decenber 9, 2008. The Full Comm ssion affirns
the adm nistrative |l aw judge’s award of tenporary total
di sability benefits begi nning Decenber 10, 2008 until a date
yet to be determ ned.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant proved he was
entitled to additional nedical treatnent as recomrended by

Dr. Tominson. The Full Comm ssion finds that Respondent -
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Carrier No. 2, Arch Insurance Conpany, shall be solely
Iiabl e and responsi bl e for reasonably necessary nedi cal
treatment recommended by Dr. Tomlinson. W find that the

cl ai mant proved he was entitled to tenporary tota

di sability benefits begi nning Decenber 10, 2008 until a date
yet to be determined. The Full Comm ssion therefore affirnms
the adm nistrative | aw judge’s opinion as nodified. The
claimant’s attorney is entitled to fees for |egal services
in accordance with Ark. Code Ann. 811-9-715(a)(Repl. 2002).
For prevailing on appeal to the Full Comm ssion, the
claimant’s attorney is entitled to an additional fee of five
hundred doll ars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (Repl . 2002). Respondent-Carrier No. 2 has
controverted the claimfor additional benefits and shall be
liable for statutory fees for |egal services.

I T 1S SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.
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DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion finding that the treatnent recomended by claimnt’s
treating physician is reasonabl e and necessary in connection
with the claimant’s July 29, 2008, conpensable injury. This

finding, while in accordance with Wllians v. L & W

Janitorial, Inc., 85 Ark. App. 1, 145 S. W 3d 383 (2004),

clearly enphasi zes the nedical and |egal fallacies inposed
by the court.

It is undisputed that the clainmant has severe
degenerative changes in his right knee. The claimant even
had a anterior cruciate |igament tear and repair in 2000,
prior to either of his present injuries that are the subject
of this claim On May 5, 2007, the clainmant sustained his
first conpensable injury with this enployer when his foot
slipped and he sustained a stress fracture of the | ateral
tibial plateau and nedial and |lateral neniscus tears.
Claimant initially reported his pain as 8/ 10 in intensity
and nearly constant in frequency. On Septenber 18, 2007,

t he cl ai mant underwent arthroscopic surgery perforned by Dr.

Robert Tom inson, the clainmant’s treating orthopeadic
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surgeon. During surgery, Dr. Tom inson nmade the foll ow ng
findi ngs:

A.  Medial conpartment - extensive
synovi tis.

B. Medial neniscus - tear, 10 percent
of 20 percent remmant, anterior
hor n.

C. Medial fenoral condyle -
chondr onal aci ¢ changes grade |
to I'll, 1xlcmdistribution.

D. Medial tibial plateau - intact.
E. Notch - extensive synovitis.

F. Anterior cruciate |iganment - graft;
smal | Cycl ops | esion.

G Posterior cruciate |iganent -
i ntact.

H Lateral conpartment - extensive
synovitis.

Lateral neniscus - conplex tear, 100
percent, posterior and m ddl e horn.

J. Lateral fernoral condyle -
chondr omal aci ¢ changes grade Il to
11, 1x1 cmdistribution medi al
aspect .

K. Lateral tibial plateau - intact.

L. Suprapatellar pouch - extensive
synovitis nedially and laterally as
wel | as nedial and | ateral

parapatel |l ar gutter.
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M Patellofenoral joint - extensive
synovitis; chondronal aci c changes

grade Il to Ill, 10 percent,
i nferior aspect nedial patella
facet.
N. Trochl ear groove - intact.

Fol | owi ng successful surgery of a partial nedial
and | ateral neniscectomny, chondroplasy of the patell of enoral
joint, and extensive synovitis, the clainmnt advised Dr.
Tom i nson on each of his followup visits that he was doing
wel | . By Novenber 2, 2007, the claimant advised that he was
pain free and he was released to return to work w t hout
restrictions. Dr. Tomlinson assessed the claimant with a
10% right ower extremty inpairnment as a result of this
injury and surgery.

Claimant returned to work for this enployer and
did not suffer any synptons or conplaints with his right
knee until he was involved in a second incident on July 29,
2008, when he fell and | anded directly on his right kneecap.
Claimant returned to Dr. Tom inson on August 1, 2008 where
he was di agnosed with a patellofenoral contusion for which
and physical therapy ordered. C aimant reported at that
time that his pain was only a 2 or 3 out of 10 in intensity

but nearly constant in frequency. Dr. Tomlinson noted that
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upon the claimant’s follow up visit on August 18, 2008, the
claimant’ s synptonms had not inproved so he ordered an MR
Thi s di agnostic study reveal ed:

1. POST ACL REPAIR W TH MJCO D

DEGENERATI ON OF THE ENTI RE

ANTERI OR CRUCI ATE LI GAMENT.

2. DEGENERATI VE CHANGES | NVOLVI NG THE

MEDI AL AND LATERAL TI Bl OFEMORAL

JO NT COVPARTMENT.

3. CALCI FI CATI ON OR OSsSI FI CATI ON

| N\VOLVI NG THE DEEP FI BERS OF THE

MEDI AL COLLATERAL LI GAMENT.

4. BONE CONTUSI ONS, LIKELY ACUTE SEEN

I N PROXI MAL TI BI A JUST POSTERI OR TO
THE TI Bl AL TUNNEL AND POSTEROLATERAL
FEMORAL CONDYLE

5. MODERATE JO NT EFFUSI ON.

In a letter dated August 27, 2008, Dr. Tonlinson
recommended that the clai mant undergo a chondral transpl ant
based upon this MRl which showed grade 4 changes of the
nmedi al fenoral condyle with subchondral cyst formation and
chondronal acia patella. In further correspondence dated
Sept enber 17, 2008, pleading for workers’ conpensation
approval Dr. Tom inson supported his request for an
osteochondral allograft by referring to the claimnt’s
previ ous arthroscopy on Septenber 18, 2007 wherein he

observed the “significant chondromal aci c changes of both the
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nmedi al and | ateral fenoral condyles of the right knee” as
well as the claimant’s nore recent MRl scan that reveal ed
“diffuse increase in marrow signal intensity of the |atera
fermoral condyl e suggestive of over pressure changes due to
chondr onal aci a.” When asked whet her the proposed surgery
was due to the claimant’s | ast conpensable injury, Dr.
Tom i nson stated in correspondence dated Cctober 15, 2008,
that it was. However, in his deposition testinony, Dr.
Tom i nson was | ess sure of his causation opinion. 1In this
regard he testified that froman objective standpoint, the
cartilage thinning and degenerative changes that are to be
addressed through this replacenent surgery were all present
during the claimant’s arthroscopy in 2007. Wen asked
whet her the cartil age repl acenent surgery was necessary
because of the previous renoval of cartilage, Dr. Tominson
specifically stated:

Well, | think some of it wasn’'t renoved.

| think sonme of it broke off or chipped

off or wore off or froma |ack of

nutrition came off. So | think it’s a

conbi nati on of what was gone before and

what was taken away that was inpendi ng

| oosened. So | think it’'s a

conbi nation, but | think the bottomline
is there's cartilage loss in that knee.
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In describing the claimant’s latest MR findings,
Dr. Tom inson opined that the finding of bone contusion in
the posterior |ateral aspect of the fenoral condyle, was the
result of edema or swelling of the bone marrow. According
to Dr. Tominson this is not an acute finding of a
contusion, but rather of changes within the bone fromthe
| oss of cartilage to protect the bone. It is this edema or
swel ling that is causing the claimant pain, because the nere
| oss of cartilage does not cause pain as there are no nerve
ending in the cartil age.

Wth regard to the claimant’s | ast conpensabl e
injury of June 2008 which resulted in a patella contusion
Dr. Tominson clearly stated, “A patell ofenoral contusion,
we woul dn’t be doing a transplant for a patell eof enoral
contusion. | wouldn’'t be doing it.” Mor eover, when asked
to explain his statenent in his Septenber 17, 2008,
correspondence wherein he was attenpting to get the workers’
conpensation carrier to cover the transplant surgery, in
whi ch he described the claimant’s | ast conpensable injury as
“an acute cartilage injury” fromthe fall, Dr. Tonlinson
back tracked fromthis statenment during his deposition

commenting that that sentence did not nake sense to him
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When the objective need for the transplant surgery
is considered, it is clear that Dr. Tominson is basing the
need for surgery upon the findings which are clearly
unrelated to the claimant’s | ast conpensable injury.

However, when pushed by the attorney’s to attribute the need
for cartilage transplant surgery to a specific cause, Dr.
Tom i nson concl uded that sinply based upon the claimant’s
history that he did not have pain in his knee until after
his | ast conpensable injury, this injury is responsible for
the claimant’s need for a cartilage transpl ant. Thus, the
only factor resulting in the need for the claimnt’s
proposed cartil age transplant surgery is the subjective
factor of pain. Nothing about the claimant’s July 29, 2008,
fall resulted in his loss of cartilage for which he now
requires a cartilage inplant. Dr. Tomlinson has related the
need for this surgery to the claimant’s July 29, 2008, fal
merely because the clai mant now conpl ains of pain. However,
Dr. Tominson clearly testified that this pain is generated
fromthe bone marrow edema which is related to the | oss of
cartilage, not the claimant’s fall. As such, in ny hunble
opinion, it is a gross mscarriage of justice to rely upon

the factor test as set forth in Wllians v. L & W




Onen - F704764 & FF807757 39

Janitorial, supra. in finding that the claimant’s cartil age

transpl ant is reasonabl e and necessary in connection with
the claimant’ s July 29, 2008, conpensable injury. The
overwhel m ng nedi cal evidence clearly shows that there was
no pathology resulting fromthe conpensable injury that
required surgery. Caimant’s need for a cartil age
transplant is not nedically connected to her work rel ated
injury, but her pre-existing degenerative di sease and her

| oss of cartilage. Therefore, | nust respectfully dissent.

KAREN H. MCKI NNEY, COWM SSI ONER



