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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. E306806   

JOHN O’HARA,
EMPLOYEE                               CLAIMANT

J. CHRISTY CONSTRUCTION CO., INC.,
EMPLOYER                               RESPONDENT NO. 1

TRAVELERS CASUALTY & SURETY CO.,
INSURANCE CARRIER                      RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND                  RESPONDENT NO. 2

OPINION FILED MARCH 30, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FLOYD M. THOMAS,
JR., Attorney at Law, El Dorado, Arkansas.

Respondents No. 1 represented by the HONORABLE BETTY J.
HARDY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed September 16, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. Claimant sustained a compensable injury on
March 13, 1993, and was later determined to be
permanently and totally disabled.
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2. The claimant's attorney has filed a Motion for
a Lump Sum Attorney's Fee on the permanent and
total disability benefits awarded to the
claimant.

3. A lump sum attorney's fee on Respondent No.
1's one-half of the claimant's attorney's fee
was approved by the administrative law judge
in an Agreed Order on June 29, 2009.

4. Respondent No. 2, the Death and Permanent
Disability Trust Fund, is currently
withholding the claimant's one-half of the
attorney's fee from the claimant's biweekly
benefit payment.

5. I find that I am without authority to direct
the Death and Permanent Disability Trust Fund
to pay the claimant's one-half of the
attorney's fee in lump sum.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the September 16,

2009 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. I find that the Commission does have the

authority to award a lump sum attorney’s fee to be paid

out of the claimant’s portion of the funds coming to the

claimant from the Death & Permanent Total Disability

Trust Fund.  Based upon a de novo review of the record

in its entirety,  I find that Ark. Code Ann. §11-9-715

and Ark. Code Ann. §11-9-716 do not prohibit the

Commission from approving a lump-sum payment of the

claimant’s portion of the attorney fee. I find that as

the claimant has requested a lump-sum attorney fee

payment, and as the legislature and the Courts have

specifically stated that the attorney fee statutes were

enacted to benefit the claimant, the majority has erred

by not approving the claimant’s request. Therefore, I

must respectfully dissent from the majority opinion.
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          Because it was to the benefit of Respondent

No. 1 to pay the attorney’s fees in a lump sum, it paid

its portion of the attorney’s fee in a lump sum. 

Request is now being made by the claimant and his

attorney that the claimant’s portion of the attorney’s

fees also be paid in a lump sum because it is to the

benefit of the claimant.

          The Court of Appeals stated in Seward v. Bud

Avants Co. 65 Ark. App. 88, 985 S.W. 2d 332 (1999) that

there is nothing in Ark. Code Ann. §11-9-716 that

requires the Commission to approve a lump-sum payment of

the entire amount of an attorney’s fee or that prohibits

the Commission from approving a plan by which an

attorney’s fee is paid partly by lump sum and partly in

installments. Accordingly, I find that there is nothing

in Ark. Code Ann. §11-9-716 that prohibits the

Commission from approving a plan by which the claimant’s

portion of the attorney’s fee is paid in lump sum.

          Attorney’s fees in Workers’ Compensation cases

are provided by statute in Arkansas as a matter of

public policy to enable injured workers to obtain the

services of an attorney in settlement of controverted

claims. Aluminum Co. of Am. V. Neal, 4 Ark. App. 11, 626

S.W. 2d 620 (1982). The Court held in Aluminum Co. of
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Am.v Neal that the General Assembly enacted §11-9-716 to

remedy the problem of attorneys failing to receive full

payment for their services to a workers’ compensation

claimant or beneficiary, where the attorney received his

compensation installments on the same schedule that

benefits were paid to the recipient but where the

claimant or beneficiary died or remarried prior to the

attorney’s receipt of the total fees awarded to him. Id.

          Furthermore, the Court held in International

Paper Co. v. McBride, 12 Ark. App. 400, 678 S.W. 2d 375

(1984), that Ark. Code Ann. §11-9-716 and Ark. Code Ann.

§11-9-715 were intended to be read together as the

legislature felt strongly that the commission should be

able to award lump-sum attorneys’ fees. International

Paper Co. v. McBride, Id..

          Mr. O’Hara’s birthday is May 16, 2047, and he

is 62 years old.  According to A.C.A. §11-9-804, a

person of 62 years of age has an average remaining

lifetime of 20.3 years.  The claimant’s attorney has a

date of birth of April 12, 1949.  He is 60 years of age. 

According to A.C.A. §11-9804, a person 60 years of age

has an average remaining lifetime of 21.88 years. 

Attached to the Motion for Lump Sum Attorney’s Fees is a

copy of calculations showing the total attorney’s fees
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payable over Mr. O’Hara’s lifetime.  This amount payable

over Mr. O’Hara’s lifetime would total $26,526.72 from

both the claimant and the respondent.  When reduced to

present value with a 10% discount as per Ark.Code Ann.

§11-9-804, the total attorney’s fees are reduced to

$11,341.47.  Of that amount, half would be paid by the

respondent and half by the claimant.  The respondent has

already paid its part of $5,670.74.  Therefore, if the

Commission approved a lump sum payment of the claimant’s

attorney fee, the claimant’s total liability for

attorney’s fees is reduced from $13,263.36 to $5,670.74. 

Instead of having $25.24 withheld from his bi-weekly

checks for the rest of his life in payment of attorney’s

fees, Mr. O’Hara can satisfy his obligation to his

attorney by having the Death & Permanent Total

Disability Trust Fund pay a lump sum to his attorney in

the amount of $5,670.74.  Mr. O’Hara can then reimburse

the Fund for lump sum attorney’s fees at the rate of

$25.24 out of his next 225 bi-weekly checks.  The

claimant’s liability for attorney’s fees will be reduced

to 8.3 years from 20.3 years.  After he has repaid the

Death & Permanent Total Disability Trust Fund at that

rate, Mr. O’Hara can then draw his full benefit of

$504.60 bi-weekly ($252.30) weekly) for the rest of his
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life.  Clearly, approval of a lump sum payment of

attorney’s fees benefits the claimant by reducing the

amount of his attorney’s fees by more than half, and

allowing him to pay that in installments deducted from

his bi-weekly benefits over a shorter time.

          In conclusion, I find that Ark. Code Ann. §11-

9-715 and Ark. Code Ann. §11-9-716 do not prohibit the

Commission from approving a lump-sum payment of the

claimant’s portion of the attorney fee. I find that as

the claimant has requested a lump-sum attorney fee

payment, and as the legislature and the Courts have

specifically stated that the attorney fee statutes were

enacted to benefit the claimant, the majority has erred

by not approving the claimant’s request.

          For the aforementioned reasons I must

respectfully dissent.

_______________________________
PHILIP A. HOOD, Commissioner


