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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed July 27, 2009.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has proven, by a preponderance of
the evidence, that she sustained a compensable
back injury arising out of and during the
course of her employment with Denso
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Manufacturing which was the result of a
specific incident identifiable in time and
place of occurrence on or about March 19,
2008, and which has been confirmed by medical
evidence supported by objective findings.

4. The claimant is entitled to temporary total
disability benefits for the period beginning
March 20, 2008, and continuing through
November 3, 2008.

5. The claimant’s healing period ended November
3, 2008.

6. Respondents are responsible for continued
reasonably necessary medical treatment.

7. Respondents are entitled to a credit or offset
in an amount equal to dollar-for-dollar, the
amount of benefits the claimant has previously
received for medical services and disability
benefits paid by other providers pursuant to
Ark. Code Ann. §11-9-411.

8. Claimant’s attorney is entitled to the maximum
statutory attorney’s fee on all benefits to
which the claimant is entitled, one-half (½)
to be paid by respondents and one-half (½) to
be paid by the claimant pursuant to, and
limited by §11-9-715.

9. Issues not addressed herein are specifically
reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 27, 2009 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority’s

opinion finding that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury.  Based upon my de novo review of the

record, I find that the claimant has failed to meet her

burden of proof.

          In my opinion, the claimant is not a credible

witness.  Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission.

White v. Gregg Agricultural Ent., 72 Ark. App 309, 37

S.W.3d 649 (2001). When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts. Id. The Commission is not required to believe the

testimony of the claimant or any other witness, but may
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accept and translate into findings of fact only those

portions of the testimony that it deems worthy of

belief. Id.

          Neither the Workers’ Compensation Act nor

Arkansas case law contains a requirement that the

Commission personally hear the testimony of any witness.

There is nothing in the statutes that precludes the

Commission from accepting or rejecting any finding made

by the Administrative Law Judge, including findings

pertaining to the credibility of witnesses. Stiger v.

State Tire Serv., 72 Ark. App. 250, 35 S.W.3d 335

(2000). By allowing the Commission to review evidence

or, if deemed advisable, hear the parties, their

representatives and witnesses, Ark. Code Ann.

§11-9-704(b)(6)(A)(Repl. 2002), adequately protects a

claimant’s due-process rights. Id. When the Commission

reviews a cold record, demeanor is merely one factor to

be considered in determining credibility. Numerous other

factors must be considered, including the plausibility

of the witness’s testimony, the consistency of the

witness’s testimony with the other evidence and

testimony, the interest of the witness in the outcome of

the case, and the witness’s bias, prejudice, or motives.

Id. “The flexibility permitted the Commission adequately
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protects the claimant’s right of due process of law.”

Id.  The claimant did not request any medical treatment

for this discomfort, nor did she actually report an

injury.    

          The record is replete with inconsistencies. 

For example, despite having been treated for ongoing

back problems so significant as to require a crutch, the

claimant’s testimony and the medical reports

contemporaneous with this alleged incident omit any

mention of any previous back complaints.  Further,

following this alleged incident, the claimant did not

fill out an accident or incident report, nor did she

seek immediate medical attention.  The claimant merely

filled out a Denso Manufacturing Ergonomic Early Signs

Pain Chart, which simply indicated that she was

experiencing low back pain when lifting inserts for the

cores. 

          When the claimant presented to Dr. Lack on

March 25, 2008, she reported that she never had back

problems in the past.  When she sought treatment on

April 21, 2008 with Dr. Brophy, she completed an intake

questionnaire where she checked “No” for past illnesses

and injuries involving neck and back pain.  When

confronted with these omissions regarding her previous
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back complaints at the hearing, the claimant continued

to deny them.  She testified that she reported to both

Dr. Lack and Dr. Brophy that she had no prior back

history and she was adamant that she told them “I did

not have any back pain until I had come to see them.”  

          Further, there is a problem with the

claimant’s long history of credibility and performance

issues at work.  The claimant had been counseled and

disciplined through coaching sessions repeatedly for

performance issues.  The claimant’s supervisor, Ms.

Mosley testified that she had issues with the claimant

being dishonest with her.  She testified that the

claimant would change her story regarding work issues

and that there were many times that the claimant would

conflict with associates to the point where the

associates “couldn’t trust her.”  Ms. Mosley testified

that she would have to counsel the claimant about her

performance issues twice a week and that the claimant

was argumentative and confrontational during these

meetings.  The claimant also frequently complained about

the work she had to perform.  

          Mr. Jones, the production supervisor,

testified similarly.  He stated that he would have to

often coach the claimant about her performance as a



Newson - F807815 8

subleader.  He also testified that the claimant was

argumentative during these sessions and that he “got to

a point where [he] couldn’t trust the claimant.”  He

testified that specifically, he would have to oftentimes

bring in other people to get the whole story when the

claimant was involved.  

          The only evidence that the claimant sustained 

a compensable injury is her own self-serving and 

incredible testimony.  As such, it requires conjecture 

and speculation for me to determine that the claimant 

sustained a compensable injury on March 20, 2008.  

Conjecture and speculation, even if plausible, cannot 

take the place of proof. Ark. Dept. of Correction v. 

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena 

Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S.W.2d 

155 (1979); Arkansas Methodist Hosp. v. Adams, 43 Ark. 

App. 1, 858 S.W.2d 125 (1993).  Accordingly, for the 

reasons set forth herein, I respectfully dissent from 

the majority’s award of benefits.

                               
KAREN H. MCKINNEY, COMMISSIONER


