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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed March 1, 2010.  The administrative law judge

found that the claimant proved she sustained a compensable

injury.  After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s opinion. 

The Full Commission finds that the claimant sustained a

compensable injury in the form of a spider bite.        
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I.  HISTORY

Brandy Ellen Motes, age 33, testified that she became

employed with White River Area Agency on Aging in about

January 2008.  Ms. Motes testified that she was a home care

assistant.  The parties stipulated that the employment

relationship existed on March 11, 2009.  An administrative

law judge questioned the pro se claimant:

Q.  Would you please tell me what happened?

A.  Me and my client were still unpacking some
stuff from where she moved into her apartment in
October, I believe it was when she moved....And I
was sitting on the floor, sprawled leg with a box
between my legs, and she was sitting beside me
to the left Indian-style helping me figure out
what to throw away and what to keep.  And the box
had papers and books and newspapers....And I got
up to go put some stuff away in the closet.  And I
got up and took a step or two and I felt something
like a pinch or a bite on my right lower leg....

Q.  Was Ms. Breedlove the client that was sitting
there with you?

A.  Yes, sir.  

The claimant testified that she never saw a spider in

or around her leg after she felt the bite.  The claimant

testified that she reported the incident to the respondent-

employer on March 11, 2009: “I told [Linda Morgan] that I

thought I had gotten spider bit at my client’s house and
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needed to see her.  And she said come in first thing in the

morning when the office opens.”

Linda Morgan, an R.N. Supervisor for the respondent-

employer, testified for the respondents:

Q.  When is the first time you heard from her
about anything regarding a bite or an incident?

A.  It was the 12th - March the 12th about 9:45....

Q.  When Ms. Motes spoke with you, did she make
any statements about whether or not she had said
anything to Billie Breedlove about being bitten or
hurt?

A.  Yes.  We have a place that we’re supposed to
record witnesses’ names specifically whether they
were a witness to this and she said no she did not
say anything to Ms. Billie....

The claimant testified that she sought treatment with

her personal physician, Dr. Scott Dibrell.  Claimant’s

Proffered Exhibit 3 consists of a series of medical

documents dated March 12, 2009 through March 17, 2009.  The

claimant sought medical treatment on March 12, 2009: “spider

bite to R lower leg - noticed this yesterday - also having

nausea - states it is very painful.”

Dr. Scott Dibrell examined the claimant on March 16,

2009:

Ms. Motes is a wonderful lady who was seen on the
12th with a small spider bite on her right leg. 
It was a small area, black, about 1-mm in the
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center with a small surrounding area of erythema
about 1 cm.  She was placed on Tylenol #3 with
Bactrim and was instructed to return if worse. 
She returns today with history of some fever, just
general myalgia and increasing size of her wound
on her lower leg....Right lower leg shows an area
of ulceration of about 2 mm on the inside of
her right thigh.  Additionally there is a
surrounding area of dark skin that is oblong
distribution down her calf that is probably 8 cm x
5 cm.  It extends up into her thigh as well along
the lymphatic area.

  
Dr. Dibrell assessed “Brown recluse envenomation with

probably systemic symptoms.  She has had some pruritus....We

will place her in the hospital give IV antibiotics,

tetanus.”  

Dr. Dibrell noted on March 17, 2009, “Brandy was

admitted to the hospital and placed on Rocephin and Solu-

Medrol.  The dark areas improved significantly.  She will be

discharged out on a Medrol Dose pack.  Keflex.  She will see

me next week.”  

  Dr. Dibrell indicated that the claimant could return to

work on March 23, 2009.  

Billie L. Breedlove signed a note on May 1, 2009:  

My aide, Brandy Motes, whom was working for me as
my aide was bit on 3-11-09 in my apartment & I was
with her when she was bit.  I was previously
bitten twice by a brown recluse spider earlier in
the year, about late February.  So you can’t say
she didn’t get bit, because I witnessed her
hurting from the bite.  She said it itched & hurt
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on the inside of her R knee just below it.  Just
last month, in April, I killed another Brown
Recluse Spider in my apartment.  I do know she was
at work doing her job duties when it happened
cause she was with me....

Billie Breedlove testified at hearing, “We were sorting

stuff out of the boxes and there was a brown recluse spider

that bit Brandy.  We didn’t even know it went up her pant

leg at the time....She said something felt like it was

biting her and it started itching right on her leg.”    

A pre-hearing order was filed on September 28, 2009. 

The claimant, pro se, contended, “1.  Claimant contends that

she sustained a compensable injury to her right leg as the

result of a bite from a brown recluse spider and is entitled

to reasonable and necessary medical treatment therefor.”  

The respondents contended, “1.  Respondents contend

that claimant did not suffer a compensable injury under the

Arkansas Workers’ Compensation Act on or about March 12,

2009, while working for the respondent-employer.  2. 

Respondents contend that the medical documentation does not

support entitlement to temporary total disability benefits

in the event compensability is found.”  

The parties agreed to litigate the following issues:
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1.  Whether the claimant sustained a compensable
injury to her right leg as the result of a bite
from a brown recluse spider.
2.  Whether the claimant is entitled to reasonably
necessary medical treatment.

  
The September 28, 2009 pre-hearing order indicated that

a hearing was scheduled for December 1, 2009.  The pre-

hearing order further provided, “Exhibits and the identity

of witnesses must be exchanged at least seven (7) days prior

to the hearing....Medical reports must be exchanged at least

seven (7) days prior to the hearing pursuant to Ark. Code

Ann. §11-9-705(c).  Evidence not disclosed in compliance

with this Order shall not be considered as evidence unless

prior permission of the Commission is obtained and for good

cause shown.”    

A hearing was held on December 1, 2009.  At that time,

the respondents objected to admitting into evidence

Claimant’s Proffered Exhibit 3, contending that the exhibit

had not been tendered prior to the “seven-day cut-off” rule. 

The claimant could not recall whether or not she had

tendered Proffered Exhibit 3 to the respondents in a timely

manner.    

An administrative law judge filed an opinion on March

1, 2010.  The administrative law judge allowed the
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claimant’s Proffered Exhibit 3 to be admitted into evidence. 

The administrative law judge found that the claimant proved

she sustained a compensable injury “due to the bite of a

brown recluse spider on March 11, 2009.”  The administrative

law judge found that the claimant proved she was entitled to

reasonably necessary medical treatment.    

The respondents appeal to the Full Commission.  

II.  ADJUDICATION

A.  Nature of proceedings generally

Ark. Code Ann. §11-9-705(Repl. 2002) provides:

(a) CONDUCT OF HEARING OR INQUIRY.  (1) In making
an investigation or inquiry or conducting a
hearing, the Workers’ Compensation Commission
shall not be bound by technical or statutory rules
of evidence or by technical or formal rules of
procedure, except as provided by this chapter, but
may make such investigation or inquiry, or conduct
the hearing, in a manner as will best ascertain
the rights of the parties....
(3) When deciding any issue, administrative law
judges and the commission shall determine, on the
basis of the record as a whole, whether the party
having the burden of proof on the issue has
established it by a preponderance of the
evidence....
(c) INTRODUCTION OF EVIDENCE.  (1)(A) All oral
evidence or documentary evidence shall be
presented to the designated representative of the
commission at the initial hearing on a
controverted claim, which evidence shall be
stenographically reported.
(B) Each party shall present all evidence at the
initial hearing....
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(2)(A) Any party proposing to introduce medical
reports or testimony of physicians at the hearing
of a controverted claim shall, as a condition
precedent to the right to do so, furnish to the
opposing party and to the commission copies
of the written reports of the physicians of their
findings and opinions at least seven (7) days
prior to the date of the hearing....
(3) A party failing to observe the requirements of
this subsection may not be allowed to introduce
medical reports or testimony of physicians at a
hearing, except in the discretion of the hearing
officer or the commission.

An administrative law judge found in the present

matter, “3.  Claimant’s Proffered Exhibit 3 will be admitted

into evidence and will be accorded due weight.”  The Full

Commission affirms this finding.  We recognize that the

claimant likely did not furnish the respondents the contents

of Proffered Exhibit No. 3 at least seven days prior to the

date of hearing.  However, the Commission has broad

discretion with reference to admission of evidence and our

decision will not be reversed absent a showing of abuse of

discretion.  Linthicum v. Mar-Bax Shirt Co., 23 Ark. App.

26, 741 S.W.2d 275 (1987).  Although the record does not

show that the instant claimant furnished the respondents

with the contents of Proffered Exhibit No. 3 at least seven

days prior to the date of the hearing, the pro se claimant

did present her evidence at the time of the initial hearing,
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December 1, 2009.  Ark. Code Ann. §11-9-705(a)(1) provides

that the Commission shall not be bound by statutory rules of

evidence but shall make an investigation in a manner as will

best ascertain the rights of the parties.  The Commission

should be more liberal with the admission of evidence rather

than more stringent.  Bryant v. Staffmark, Inc., 76 Ark.

App. 64, 61 S.W.3d 856 (2001).

In the present matter, the Full Commission affirms the

administrative law judge’s finding that the claimant’s

Proffered Exhibit No. 3 should be admitted into the record. 

The Commission finds good cause to admit this exhibit in

order to best ascertain the rights of the parties.        

B.  Compensability    

The respondents essentially assert that the

administrative law judge’s active and lengthy direct

examination and cross-examination of the parties amounted to

the administrative law judge assuming the role of advocate

for the claimant.  Nevertheless, the Full Commission has the

duty to decide the case de novo and we are not bound by the

characterization of evidence adopted by the administrative

law judge.  Tyson Foods, Inc. v. Watkins, 37 Ark. App. 230,

792 S.W.2d 348 (1990).  The Full Commission will adjudicate
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the case pursuant to the relevant provisions of Act 796 of

1993, as codified at Ark. Code Ann. §11-9-102(4)(A)(Repl.

2002), which defines “compensable injury”:

(i) An accidental injury causing internal or
external physical harm to the body ... arising out
of and in the course of employment and which
requires medical services or results in disability
or death.  An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D).  “Objective findings” are those findings

which cannot come under the voluntary control of the

patient.  Ark. Code Ann. §11-9-102(16)(A)(i).  

The employee’s burden of proof shall be a preponderance

of the evidence.  Ark. Code Ann. §11-9-102(4)(E)(i). 

Preponderance of the evidence means evidence of greater

convincing force and implies an overbalancing in weight. 

Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___.  

An administrative law judge found in the present

matter, “4.  Claimant has proven by a preponderance of the

evidence that she sustained a compensable injury to her

right lower extremity due to the bite of a brown recluse

spider on March 11, 2009.”  The Full Commission finds that
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the claimant proved she sustained a compensable injury in

the form of a spider bite.  The parties stipulated that the

employment relationship existed on March 11, 2009.  The

claimant testified that she was working in the home a client

of the respondent-employer,  Billie Breedlove, and that she

was helping Ms. Breedlove unpack boxes.  The claimant

testified that she felt a “pinch or bite” on her right leg. 

The claimant testified that she reported the incident to a

supervising R.N., Linda Morgan.  Linda Morgan confirmed at

hearing that the claimant reported the incident to her on

March 12, 2009.  Although Ms. Morgan denied that the

claimant informed client Billie Breedlove of the specific

incident, Ms. Breedlove signed a statement indicating that

the claimant “was working for me as my aide” and “was bit

(sic) on 3-11-09 in my apartment & I was with her when she

was bit.”  Ms. Breedlove’s testimony at hearing corroborated

her statement.  

The record indicates that the claimant began treating

for her injury with Dr. Dibrell on March 12, 2009.  Dr.

Dibrell reported on March 16, 2009 that the claimant “was

seen on the 12th with a small spider bite on her right leg. 

It was a small area, black, about 1-mm in the center with a
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small surrounding area of erythema about 1 cm.”  Dr. Dibrell

assessed “Brown recluse envenomation with probably systemic

symptoms.”  

The Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained an

accidental injury when she was bitten by a spider.  The

injury caused physical harm to the body, arose out of and in

the course of employment, and required medical services. 

The injury was caused by a specific incident and was

identifiable by time and place of occurrence on March 11,

2009.  The claimant established a compensable injury by

medical evidence supported by objective findings not within

the claimant’s voluntary control.  Objective findings

included the spider bite and erythema noted by Dr. Dibrell

on March 16, 2009.  We therefore affirm the administrative

law judge’s finding that the claimant proved she sustained a

compensable injury on March 11, 2009.  

Based on our de novo review of the entire record, the

Full Commission finds that the administrative law judge

properly admitted Claimant’s Proffered Exhibit 3 into the

record as evidence.  We find that the claimant proved she

sustained a compensable injury in the form of a spider bite
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on March 11, 2009.  The claimant proved that the medical

treatment of record, including treatment from Dr. Dibrell,

was reasonably necessary in connection with the compensable

injury pursuant to Ark. Code Ann. §11-9-508(a).  The Full

Commission therefore affirms the administrative law judge’s

finding of fact.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a compensable

spider bite on March 11, 2009.  Based upon my de novo review

of the entire record, without giving the benefit of the

doubt to either party, I find that the claimant has failed

to meet her burden of proof.

          I cannot agree with the majority in finding that

the Administrative Law Judge did not abuse his discretion
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when he permitted the claimant to introduce medical records

into evidence that had neither been exchanged with the

respondents or disclosed seven days prior to the hearing as

required not only by statute but also by the Administrative

Law Judge’s Prehearing Order.  The majority properly quotes

A.C.A. § 11-9-705(c)(2)(A) which states, “Any party

proposing to introduce medical reports or testimony of

physicians at the hearing of a controverted claim, shall as

a condition precedent to the right to do so, furnish to the

opposing party and to the commission copies of the written

reports of the physicians of their findings and opinions at

least seven (7) days prior to the date of the hearing...” 

Subsection 705(c)(3) further provides that a party’s failure

to observe this requirement “may not be allowed to introduce

medical reports or testimony of physicians at the hearing,

except in the discretion of the hearing officer or the

commission.”  In my opinion the Administrative Law Judge

abused his discretion in permitting the claimant to

introduce medical reports that had not been previously

disclosed.  The burden of proof rests upon the claimant to

prove the compensability of his claim. Carman v. Hayworth,

Inc., 74 Ark. App. 55, 45 S.W.3d 408 (2001); Ringier Am. v.
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Combs, 41 Ark. App. 47, 849 S.W.2d 1 (1993). There is no

presumption that a claim is indeed compensable, that the

claimant’s injury is job-related or that the claimant is

entitled to benefits. Crouch Funeral Home, et al v. Crouch,

262 Ark. App. 417, 557 S.W.2d 392 (1977); O.K. Processing,

Inc., et al v. Servold, 265 Ark. 352, 578 S.W.2d 224 (1979).

The party having the burden of proof on the issue must

establish it by a preponderance of the evidence. Ark. Code

Ann. §11-9-704(c)(2).  In determining whether a claimant has

sustained his or her burden of proof, the Commission shall

weigh the evidence impartially, without giving the benefit

of the doubt to either party.  Ark. Code Ann. §11-9-

704(c)(4); Wade v. Mr. C Cavenaugh's, 298 Ark. 363, 768

S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196, 737

S.W.2d 663 (1987).  The proposition that a party bringing a

claim must establish every element required to establish

such a claim in order to prevail is an elementary concept of

law.  Moreover, the proposition that the party with the

burden of proof must meet this proof without reliance upon

the opposing party to introduce evidence necessary to meet

that proof is, likewise, an elementary concept of law. While

the opposing party may have knowledge of evidence that might
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meet this burden, the opposing party is not required to

introduce this evidence.  The majority now finds that the

claimant is excused from complying with the statutory

condition precedent seven (7) exhibit exchange since the

claimant presented her evidence at the time of the hearing

and finding that by admitting the evidence will best

ascertain the rights of the parties.  While claimant’s

rights may best be ascertained by admitting the evidence, as

without the evidence she would have no objective medical

evidence establishing her alleged injury, the rights of

respondents have been trampled.  In preparing for the

hearing, respondents relied upon the fact that the claimant

never submitted any objective medical findings to be

admitted in to evidence.  Granted, respondents knew that the

claimant had been treated by a doctor and had been admitted

to the hospital for treatment, but it has never been the

respondent’s burden or duty to create a case for

compensability, when the claimant has failed to do so. 

Nowhere in the Commission file is there any indication that

the claimant ever advised the Commission or respondents that

she had objective medical evidence of her alleged

compensable injury which she intended to introduce at the
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hearing.  Claimant had ample time to obtain these records

and place the respondents on notice that she intended to

introduce them at the hearing.  At no time did the claimant

ever do such a thing.  Had respondents been on notice that

the claimant intended to introduce the records in claimant’s

exhibit No. 3, respondents’ defense may have been conducted

differently.  Respondents could have obtained the deposition

of claimant’s treating physician to discover the history

claimant provided, to discover the age of the infection, or

to distinguish this occurrence from the previous

dermatological treatments the claimant has received over the

years.  Without any indication that the claimant intended to

introduce such medical evidence, there was no need to incur

the expense of taking such a deposition. Accordingly, I find

that without any type of notice to the respondents that the

claimant intended to introduce medical records, not just the

medical bills, the Administrative Law Judge and now the

majority have erred in admitting claimant’s exhibit No. 3

into evidence.    

          I further find that the claimant has failed to

prove by a preponderance of the evidence that she sustained

a compensable spider bite which arose out of and in the



Motes - F902826 18

course of her employment.  There is absolutely no evidence

that the claimant was actually bitten by a spider.  The

claimant never saw a spider, nor did she see any remnants of

a spider after she swatted at her leg.  The medical evidence

introduced over respondents’ objection does not contain a

medical finding that the claimant was bitten by a spider,

only a subjective history provided by the claimant that she

sustained a spider bite.  Furthermore, it is speculation and

conjecture to find that if the claimant was bitten by a

spider that it arose out of her employment and not the

result of spiders from her own home hanging around on her

clothes. Conjecture and speculation, even if plausible,

cannot take the place of proof.  Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991).  Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155

(1970).  Arkansas Methodist Hospital v. Adams, 43 Ark. App.

1, 858 S.W.2d 125 (1993). 

          Accordingly, for those reasons set forth herein, I 

must respectfully dissent from the majority opinion.    

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


