BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  F812627

JAMES M CRACKEN
EMPLOYEE CLAI MANT

JI' M BROAN COVPANY, | NC.
EMPLOYER RESPONDENT

FI RSTCOWP | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED OCTOBER 15, 2010

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE JAMES STANLEY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE RANDY P. MJURPHY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Reversed in part,
affirmed in part as nodifi ed.

OPI NI ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed February 12, 2010. The admnistrative |aw
j udge found that the claimnt proved he sustained a
conpensable injury to his neck. The adm nistrative |aw
j udge found that the claimnt proved he was entitled to
addi tional nedical treatnent, and that the claimant proved

he was entitled to tenporary partial disability benefits.
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After reviewing the entire record de novo, the Ful
Comm ssion reverses the adm nistrative |aw judge’ s opinion
in part and we affirmin part as nodified. The Ful
Commi ssion finds that the claimant did not prove he
sust ai ned a conpensable injury to his neck or cervical
spine. The Full Conm ssion finds that the clainmant did not
prove he was entitled to additional nedical treatnent for
his | eft shoulder. W find that the clai mant proved he was
entitled to tenporary partial disability benefits from March
16, 2009 through June 15, 2009.
. H STORY
James McCracken, age 47, testified that he began
wor ki ng for Ji m Brown Conpany, a heating and cooling
busi ness, in Cctober 1984. The clainmant testified that he
wor ked as an installer and shop foreman: “My job duties was
to measure custom jobs, build all the duct work....W had to
carry large sheets of steel to the machi nes, nove |arge
sections of duct work in and out of our shop.” The clai nant
testified that he also worked as a part-tinme deputy sheriff.
A radiology report was entered in August 1994, after
the claimant reported falling froma horse: “Cervical spine

denonstrates sone degenerative changes at C5-C6 with m ni nmal



McCracken - F812627 3

anterior spurring and sonme disc narrowing and mniml old
wedgi ng on superior surfaces of those two vertebral bodies.”
The followi ng inpression was given:

1. Oovious old changes at C5-C6 representing

m nimal ol d conpressi on and possible old facet

|l ock at the C5-C6 or C4-C5 | evel, nore apparent on
the left side than on the right. There may be
acut e changes superinposed of edema or spreading,
but nost of the change seen in the cervical spine
is old and appears to be old post traumatic
change.

The followi ng report resulted froma radi ol ogy
consultation in April 1997:

Two views of the |eft shoul der done April 4, 1997.
The patient has had a previous fracture of the md
shaft of the clavicle with asymetric healing.
There al so appears to have been injury to the
glenoid at that time. No acute fractures or

di sl ocations are noted at this tine.

| MPRESSI ON:

1. Adtrauma with asymmetrical healing of the
clavicle and irregular lucency of the inferior rim
of the glenoid, but no acute fracture or
dislocation is appreciated at this tine.

An MRl of the claimant’s cervical spine was taken in
August 2002:

There are consi derabl e degenerative changes

t hrough the cervical region wth desiccation, |oss
of T2 disk signal, and osteophyte formation. This
is fairly pronounced for a patient of this age.
There is associ ated disk bul ging, but at no |evel
is there evidence of actual soft-tissue disk

herni ati on. The osteophytes touch the inferior
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aspect of the cord at several levels, but it is
especially seen at C4-C5 and Co5-C6.

| mpr essi on
Sever e degenerative change through the cervica
spi ne, as above. Actual soft-tissue disk
herniation is not seen.
The clai mant began treating with a physical therapist
i n Septenber 2002: “Patient is a 39 year old nmale referred
to physical therapy with a diagnosis of cervical arthritis.
Patient reports that he was in a sitting position when he
dozed off and his head either fell forward or backwards. He
had i mredi ate pain in his neck....ASSESSMENT: The pati ent
presents with a possible cervical derangenent along with
ri ght shoul der involvenent. Rehab potential is good.”
The physical therapist noted on Septenber 12, 2002,
“The patient has been seen a total of three visits with
patient reporting significant inprovenent with decreased
di sturbance in his sleep. Patient has al so had significant
reducti on of nuscle spasns throughout the cervical
par aspi nal nmuscul ature.” Due to “no shows” on schedul ed

foll owup appoi ntnents, the clainmant was di scharged from

physi cal therapy in Cctober 2002.
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The parties stipulated that the enploynment relationship
exi sted on or about COctober 21, 2008. The cl ai mant
testified on direct exam nati on:

Q Now, on Cctober 21t of 2008, what were you
doing on that particular day in question and what
happened?

A.  Me and anot her enpl oyee was, we was putting a
netal roof in a garage there at the, at Ji m Brown
Conmpany. And we was carrying |arge sheets of

steel froma trailer out in the parking | ot

inside. And we was carrying it overhead and goi ng
up a incline. The parking |ot was chate, and ny
feet slid out fromunder nme, so | released the

nmetal with ny left hand. | was falling, tried to
catch nyself, and everything just hit on ny head
and | landed on ny knee and | eft shoul der. ...

Q And did the nmaterial you were carrying, did it
strike you in any way or -

A. It landed on ny head.

Q Wien you struck the ground, did you feel an
I medi at e di sconfort?

A.  Yes, sir.

Q To what parts of your torso?

A. Mainly ny left shoulder and knee at the tine.
Q GCkay. And any other probl ens?

A. No, sir.

The parties stipulated that the respondents “accepted

the injuries to the claimant’s |l eft knee and shoul der as
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conpensabl e.” The clai nant was seen at North Central
Arkansas Medi cal Associ ates on Cctober 23, 2008:

The patient is a 45 year old mal e who presents
conpl aining of an injury, shoul der pain, and knee
pain. The injury happened 10/21/2008. He says
that this is currently on the left. This has been
going on for 2 days. The patient states that

this is currently aching in quality. This is
currently happening constantly. He reports that
this is worsened by activity. This is inproved by

not hing.... The patient reports no additional
synptons. He currently denies any ot her synptons
currently....

The cl ai mant was assessed with “Linb Pain” and “Pain in
joint, shoulder region.” The clainmnt was treated
conservatively. An x-ray of the claimant’s | eft shoul der
was taken on October 23, 2008, with the inpression, “No
acute fracture or dislocation. dd clavicle fracture and
degenerative change is noted.”

Dr. Caleb O Gaston saw the clai mant on Novenber 12,
2008 and gave a history of illness:

1. Bilateral leg swlling - this has been going
on for over one week now. He denies any changes
in his diet. He has never had this trouble
before. He denies any shortness of breath. In
reviewi ng his chart, he has had a consistently

el evated bl ood pressure in the range of 140-
150/80-90. | told himl believe we should place
hi m on sonething for blood pressure as well as
fluid retention.

2. Left shoulder pain - he injured this two weeks
ago when he fell at work carrying sheet netal. He
slipped on sone | oose gravel. He was told not to
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file this as Wirker’s Conp. His pain in his

shoul der has worsened. He is |ost range of notion
posteriorly and superiorly. | told himthat
likely he needs an MRI. He is going to

i nvestigate who is going to cover this.

Dr. Gaston assessed “Edenm,” “Hypertension, Benign
Essential,” and “Left Pain in Joint, shoul der region
Wor seni ng.”

Dr. Gaston followed up with the clai mant on Decenber 9,
2008 for the claimant’s hypertension. Dr. Gaston noted,
“The patient also reports that his |left shoul der pain since
his injury in Cctober has not inproved. H's x-rays were
negative. W discussed setting himup for an MRI. He
injured this while he was carrying sheet netal at work and
tripped and a load shifted imediately injuring his
shoulder. He is having difficulty lifting his left arm over
his head.”
An MRl of the claimant’s | eft shoul der was taken on
Decenber 12, 2008, wth the follow ng inpression:
1. Miltiple abnormal paral abral cysts along the
superior and posterior glenoid |abrum The
anterior and superior glenoid |abrumis abnornal
concerning for labaral (sic) injury, especially
posteriorly. There is degenerative change of the
gl enohuneral joint and glenoid |abrum Othopedic
consul tation is reconmended.

2. MI1d degenerative changes of the
acrom ocl avi cul ar joint.
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The cl ai mant began treating with Dr. Anthony D. MBride
on or about Decenber 21, 2008. The clainmant filled out a
formand wote, “Sent by primary care physician due to
falling at work and hurting L shoul der and L knee.” The
cl ai mant checked a box indicating he was no | onger worKking
and wote that his last day on the job was “Friday 12-19-08
after results of MRI @I maging Center.” The clainmant wote
that the location of pain was in the |eft shoul der, |eft
arm l|eft hand, and |eft knee.

Dr. McBride reported on Decenber 23, 2008:

This is a 45-year-old gentl eman who states he has
never had any prior problens with his left

shoul der until he was injured at work on Cctober
21st, 2008. He was carrying a sheet of netal with
a coworker when his feet slipped on gravel in the
parking | ot causing himto fall landing on his
outstretched |l eft arm and shoul der region. He had
onset of pain immediately. He describes his pain
over the anterior |lateral aspect of the shoul der
with intermttent burning and tingling radiating
down the nedial site (sic) of the forearmtowards
the ring and little finger. He states these
synptons are constant. He rates his pain as
noderately severe....

X-rays of his |eft shoulder are reviewed and he is
noted to have previous clavicle fracture which has
conpletely healed. He states this happened when
he was 16 years of age. He does have degenerative
changes in the AC joint. d enohuneral joint has
m nor degenerative changes as well with inferior
ost eophytes in the huneral head and gl enoid. The
cervical spine x-rays today reveal degenerative
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di sc di sease nost significant at C5-6 and C6-7

wi th kyphosis noted. There are significant
anterior osteophytes at these |levels. Posterior
ost eophytes are al so not ed.

The MRl scan of his left shoul der from Oct ober of
2008 reveal s no evidence of rotator cuff tears.
He does have degenerative changes noted in the

gl enohuneral joint as well as the ACjoint. 1In
addition, there is a ganglion type of cyst in the
superior aspect of the glenoid extending beneath
t he supraspinatus nmuscle. This is likely fromthe
degenerative changes in the gl enohuneral joint.

Dr. MBride assessed “Left shoul der pain follow ng an
injury as well as ulnar neuritis synptons. There i s nothing
on the studies that suggest an acute injury although he nmay
have had an exacerbation of preexisting problens with this
injury. PLAN. We are going to get an MRl of his cervical
spine since certainly a herniated disc can cause shoul der
and armpain. This would certainly be an acute injury if we
find it by his MRI scan. W are also going to get nerve
conduction studies of his left armto rule out ul nar
neuritis. Until | get the MRI of his cervical spine, it
woul d be difficult for me to apportion the injuries to
preexi sting or work-rel ated.”

The claimant testified that he continued to work for
t he respondent - enpl oyer until approxi mately Decenber 23,

2008. The claimant testified, “M. Brown found out that |,



McCracken - F812627 10

they did an MR, and they said after that that | couldn’'t
work any |longer, that | needed to just go hone until | was
rel eased by an orthopedic doctor.” The claimant testified
that he received tenporary total disability benefits from
Decenber 23, 2008 until January 7, 2009. The cl ai mant
testified that a physician released himto return to work on
January 7, 2009, and that he returned to work at that tine.
The claimant testified that his work duties were changed
fromshop foreman to second nman on an installation crew
The claimant testified that he “worked on the job site, in
attics craw spaces, basenents. dinbing, crawing.”
The follow ng inpression resulted froman EMG Report on
January 14, 2009: “Normal el ectrodi agnostic study of the
| eft upper extremty and correspondi ng cervical paraspi nal
muscul ature.” An MRl of the claimant’s cervical spine was
taken on January 15, 2009:
There is loss of the normal curvature with
actually reversal of the curvature. There is disc
space narrowi ng at the C4-C5, C5-C6, and C6-C7
| evel s with bony spurs present. The cord itself
is intact, but the bony spurs and reversal of the
curvature cause sone effacenent of the
cerebrospinal fluid anterior to the cord and
actually sone very mninmal indentation of the cord
at C5-C6 and C6-C7 levels, but | do not see edema
in the cord. The patient has a rather small cord,

as well as a snmall central canal. No conpression
fractures are noted. No frankly herni ated nucl eus
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pul posus is noted. | suspect there is some spasm
associated with this degenerative change causing
t he reverse curvature changes.

The claimant followed up with Dr. MBride on January
23, 2009: “MRI Cervical: Kyphosis is noted, and diffuse
degenerative disc changes are noted in the cervical spine at
multiple | evels. Diagnosis - Right Shoulder/Arm: Pre-
exi sting DID Left shoul der rendered synptomatic by injury.
Al so pre-existing cervical multi-level spondylosis with
kyphosi s rendered synptomatic by injury.” Dr. MBride' s
treatnment plan included cervical traction. The record
indicates that Dr. McBride also perforned a | eft shoul der
injection and returned the claimant to full duty on January
23, 2009. The Working D agnosis was “L Shoul der Pain.”

Dr. Gaston’s assessnment on February 12, 2009 was
“Cervicalgia,” “Left Pain in joint, shoulder region,” and
“Left Pain in joint, lower |eg, knee.”

Dr. McBride's inpression on March 3, 2009 was “Left
Knee: Suspect possible nedial neniscus tear.” Dr. MBride
returned the claimant to restricted work on March 3, 2009,
wi th no bendi ng, stooping, clinbing stairs, kneeling, or
squatting. The Working Diagnosis was “Bil Shoul der & Knee

pain.”
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The claimant testified on direct exam nation:
Q On March 3% of ‘09, you left work. Wat
happened on that day that caused you to cease
enpl oynment al together with Ji m Brown?
A. M., Doctor McBride put ne on restricted duty.
Q And what kind of restrictions did you have?

A. Not lifting over, | think, 15 pounds, no
clinbing | adders, no crawling, no stooping.

Q Al right. And when you were given these
restrictions, did you give those to M. Brown?

A, Yes, sir.
Q And with what result? Wat happened?
A. He told nme the only work he had was clerical,
i ght duty work he had was clerical work. |
didn't ook like a clerical worker and | just
needed to go hone.
The record indicates that the clai mant received
tenporary total disability benefits begi nning March 3, 20009.
An MRl of the claimant’s left knee was taken on March
6, 2009, with the follow ng inpression:
1. No acute injury is seen. There is a cystic
area in the proximal tibial plateau mdline at the
I ntercondyl ar em nence. Wth a history of
previous trauma, this may be a posttraumatic cyst.
2. There is a small knee effusion.
Dr. McBride's inpression on March 13, 2009 was “Left
Knee: Quad Tendon strain.” Dr. MBride' s treatnent plan was

physi cal therapy.
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The claimant testified that he received tenporary total
disability benefits until March 16, 2009. The cl ai nant
testified on direct:

Q Now, on March 16'" the tenporary disability
benefits stopped, but you didn't go back to work,
did you?

A. No, sir.

Q Matter of fact, it’s in the record, you' ve not
wor ked anywhere since then as far as working at
JimBrown. |Is that correct?

A.  Yes, sir.

Q Now, have you done any work at all for the
sheriff’s office during that period of tine?

A. Just paper service.

Q Al right. How, how nuch are we tal king about
in ternms of hours per nonth?

A.  About 36 hours a nonth, just serving papers.

Dr. Gaston reported in part on April 2, 2009, “6.
Restrictions include avoiding clinbing and stairs whenever
possible. | would al so avoid | ooking upward or reaching
above his head. Because of the knee instability I would
al so avoid carrying nore than 15 pounds.”

Dr. McBride noted on May 19, 2009, “The patient is
follow up left knee quad tendon sprain. He has been wearing

a knee brace and he is finished with PT today. He is doing
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okay today. ... Impression - Left Knee: Quadraceps (sic)
insertional strain. Has reached maxi num nedi cal
i nprovenent. No indication for surgery at this time. Plan
Left Knee: Patient has attenpted to arrange for change of
physician. | have nothing further | can offer himat this
time. He will need a FCE but | do not believe patient feels
he can return to any enpl oynent based on the conversations
we have had.”

The claimant’s testinony indicated that the Comm ssion
granted hima change of physician to Dr. Harold H Chakal es.
Dr. Chakal es exam ned the claimant on May 27, 2009:

M. James McCracken is a 46-year-old man who
presents with conplaints of pain as the result of
a work-related injury which occurred on Cctober
21, 2008. He has not worked since March 3, 2009.
He conpl ai ns of neck and | eft shoul der pain, as
well as left knee pain. He has bilateral arm
nunbness, and bilateral armand left |eg
weakness....He states at the tinme of his injury he
was carrying a piece of netal when he fell and
injured his left arm shoulder, neck and I eft
knee. He was seen by Dr. MBride, who stated he
had a strain of the neck, shoul der and knee. The
patient was released to return to work in January
2009. M. MCracken worked for 5 weeks, then
returned to see Dr. McBride. He was then placed
at limted duty, but his enployer told himthey
did not have light duty work for him Mst of his
pain today is in the neck, with pain radiating
into the |eft shoulder, into the arm and down
into his hand. He has occasi onal nunbness in the
ring and small fingers. He is also bothered with
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chronic pain in the shoulder and is unable to use
it normally, as well as having chronic pain in the
knee. ...

An MRl of the cervical spine on January 23, 2009,
showed sonme degenerative changes. He had kyphosis
and degenerative joint disease noted.

M. MCracken cones in today. He is still having
trouble with his neck and the |left shoul der and
| eft knee. He is still having | eft shoul der and

neck pain, as well as sonme chronic knee pain.
think we need to do a current EMG of his neck and
both arns to see if there has been any change. He
al so should have a cervical epidural injection to
see if that will offer himany relief. Wth
regard to his shoul der, he needs to have
arthroscopy of the left shoulder to see what the
pathology is. He will return in 3-4 weeks....

X-rays of the left shoul der show sone degenerative
changes.

X-rays of the cervical spine show severe reversa
of the cervical lordosis. He has cervical disc
problens at C5-6, C6-7....

DIAGNOSES:

1. Cervical spine injury with reversal of the
cervical |ordosis.

2. Residuals of an injury to the |eft shoul der
with rotator cuff involvenent, wth inpingenent
syndr one.

3. Rule out internal derangenment, |eft knee.

DISCUSSION:

| wll give himsonme pain pills and see himin 10-
14 days and reevaluate him He was a full tine
sheet nmetal working (sic). He worked fromthe
date of injury (CQctober 21, 2008) until Decenber
16, 2008, but started having a lot of pain in his
neck, left shoul der and knee, and was taken off
wor k for approximately one nmonth (md January).
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He then worked for 5 weeks but was told there were
no light duty jobs avail abl e.

The cl ai mant underwent a Functional Capacity Eval uation
on June 3, 2009, at which tinme he was assigned a “Light”
work | evel.

The claimant followed up with Dr. MBride on June 15,
2009:

M. MCracken has conpl eted his physical therapy
for his quadraceps (sic) tendonitis and continues
to wear his supportive knee brace as needed. He
continues to conplain of pain in the region of the
patel |l a-tendon junction. H's M findings were
mar gi nal for tendonitis changes w thout tears.
bel i eve he has reached MM and further treatnent
is not likely to alter his recovery, and surgical
treatnment is not indicated.

Impression - Left Knee: Quadraceps insertional
strain. Has reached maxi num nmedi cal i nprovenent.
No indication for surgery at this tinme....Using
the Guides, the inpairnment rating is 0% The
patient has reached WM.

Dr. Chakal es reported on June 29, 2009:

| saw M. McCracken initially on May 27, 2009. He
returned to ny office today in follow up, and I
had the opportunity to review his old nedical
records, and | have enclosed a copy of that

revi ew.

From ny standpoint, | think we are dealing with a
gentl eman who has a potential cervical disc
syndrone, as well as problens with the left

shoul der rotator cuff and |left knee probl ens.

Most |ikely, he needs to have a current MRl of the
cervical spine, left shoulder, and |left knee. |
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woul d recommend an EMG of his neck and both arns
be repeat ed.

M. MCracken will return in 3-4 weeks. At this
time he is tenporarily totally disabled and has
been di sabl ed since his date of injury.
A pre-hearing order was filed on Septenber 21, 2009.
The cl ai mant cont ended, anong ot her things, that he
sust ai ned conpensable injuries to his neck, knees, and
shoul der on Cctober 21, 2008. The respondents contended
t hat appropriate benefits had been paid as a result of the
claimant’s |l eft knee and | eft shoulder injuries. The
respondents contended that the claimant’s “current probl ens
and any disability” were “related to a pre-existing nedical
condition.”
The parties agreed to litigate the follow ng issues:
1. Wether the claimant sustai ned conpensabl e
injuries to his neck and right knee.
2. \Wether the claimant is entitled to reasonably
necessary nedi cal treatnent, including additional
treatnment by Dr. Harol d Chakal es.
3. \Wether the claimant is entitled to
rei nbursenent for mleage in connection with his
medi cal treatnent.
4. Whether the claimant is entitled to additional
tenporary total disability benefits.
5. Wether the claimant is entitled to a
controverted attorney’s fee.
A hearing was held on Novenber 17, 2009. At that tine,

t he clai mant contended that he had received tenporary tota
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disability benefits from Decenber 23, 2008 until January 7
2009, and from March 3, 2009 until March 16, 2009. The

cl ai mant contended that he was entitled to additional
tenporary total disability from March 16, 2009 until June
29, 20009.

The claimant testified that he wanted to follow up with
Dr. Chakal es and pursue Dr. Chakal es’ reconmendations for
addi ti onal diagnostic studies. The claimant testified on
cross-exam nation that he was still having problens with his
| eft shoulder, and that his other physical problens were
“just mainly nmy neck and ny nerves.”

An adm nistrative |law judge filed an opinion on
February 12, 2010. The administrative |aw judge found,
anong ot her things, that the claimant did not prove he
sust ai ned a conpensable injury to his right knee; that the
claimant did not prove he was entitled to another EMG that
the claimant did not prove he was entitled to additional
treatment for his left knee; and that the claimant did not
prove he was entitled to additional tenporary total
disability benefits. The claimant does not appeal any of

t hose fi ndi ngs.
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The adm nistrative | aw judge found that the clai mant
proved he sustained a conpensable injury to his neck, for
whi ch the claimant was entitled to additional nedical
treatment, including another cervical MRI. The
adm nistrative |law judge found that the claimant proved he
was entitled to additional nedical treatment for his left
shoul der. The adm nistrative |aw judge found that the
cl ai mant proved he was entitled to tenporary parti al
disability benefits from March 16, 2009 to June 29, 2009.
The respondents appeal to the Full Comm ssion.

1. ADJUDI CATI ON

A. Compensability

Act 796 of 1993, as codified at Ark. Code Ann. 811-9-
102(4) (A) (Repl. 2002), defines “conpensable injury”:

(i) An accidental injury causing internal or
external physical harmto the body ... arising out
of and in the course of enploynent and which
requires nedical services or results in disability
or death. An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by tinme and place of occurrence[.]

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4)(D). “Objective findings” are those findings
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whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A)(i).

The enpl oyee’ s burden of proof shall be a preponderance
of the evidence. Ark. Code Ann. 811-9-102(4)(E) (i) (Repl.
2002). Preponderance of the evidence neans the evidence
havi ng greater wei ght or convincing force. Smith v. Magnet
Cove Barium Corp., 212 Ark. 491, 206 S.W2d 442 (1947).

An admi nistrative |law judge found in the present
matter, “4. Caimant has proven by a preponderance of the
evi dence that he sustained a conpensable injury to his
neck.” The Full Conm ssion reverses this finding. The
parties stipulated that the enploynent relationship existed
on or about October 21, 2008. The clainmant testified that
he slipped and fell while carrying | arge sheets of steel,
and that “everything just hit on ny head and I | anded on ny
knee and | eft shoulder.” The claimant testified that he
felt imredi ate disconfort in his |eft shoul der and knee.
The parties stipulated that the respondents accepted
conpensability of injuries to the clainant’s |eft knee and
shoulder. The initial treatnent record on Cctober 23, 2008
i ndi cated that the claimant conpl ai ned of shoul der pain and

knee pain. The clainmant deni ed any other synptons, and the



McCracken - F812627 21

physi ci an’ s assessnent was “Linb Pain” and “Pain in joint,
shoul der region.”

Dr. Gaston began treating the claimant on Novenber 12,
2008. Dr. Gaston noted that the clai mant conpl ained of |eft
shoul der pain as the result of slipping on | oose gravel at
work. Dr. Gaston did not report that the clai mant
conpl ai ned of any neck pain. The clainmant informed Dr.
McBride on or about Decenber 21, 2008 that he had injured
his left shoulder and | eft knee. The claimant wote on a
formthat he felt painin his left shoulder, left arm left
hand, and | eft knee. The claimant did not report an injury
to his neck. Dr. MBride' s notes begi nning Decenber 23,
2008 indicated that the claimant conpl ained of pain in his
| eft shoulder. Dr. MBride also reported, “The cervical
Spi ne x-rays today reveal degenerative disc di sease nost
significant at C5-6 and C6-7 with kyphosis noted. There are
significant anterior osteophytes at these levels. Posterior
ost eophytes are also noted. An MRl of the claimnt’s
cervical spine on January 15, 2009 showed “l oss of the
normal curvature with actually reversal of the curvature.
There is disc space narrowing at the C4-C5, C5-C6, and C6-C7

| evel s with bony spurs present....| suspect there is sone
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spasm associ ated with this degenerative change causing the
reverse curvature changes.” Dr. MBride thereafter reported
on January 23, 2009, “Kyphosis is noted, and diffuse
degenerative changes are noted in the cervical spine at
multiple | evels.”

STEDVAN S MEDI CAL DI CTI ONARY 925 (26'" ed. 1995)
defines “kyphosis” as “A deformty of the spine
characteri zed by extensive flexion.” The record in the
present matter does not denonstrate that the kyphosis shown
in the claimant’ s cervical spine begi nning Decenber 23, 2008
was causally related to the October 21, 2008 acci dent al
injury to the claimant’s |l eft shoulder and |l eft knee. The
instant case is distinguishable from Estridge v. Waste
Management, 343 Ark. 276, 33 S.W3d 167 (2000). In
Estridge, the Suprene Court of Arkansas reversed the Ful
Comm ssion’s finding that the claimant did not prove he
sustai ned a conpensable injury to his back. The Court in
Estridge noted that the claimant had been di agnosed with a
back strain following a specific incident, and that the
claimant’ s treating physician had found strai ghtening of the
curve in the claimant’s spine. The Court in Estridge held

that the claimnt’s strai ghtened | unbar spine was objective
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nmedi cal evi dence establishing a conpensable injury. Id at
282.

In the present matter, the claimant was not di agnosed
with neck strain or a cervical injury follow ng the QOctober
21, 2008 conpensabl e accident. The clainmant was instead
assessed with |inb pain and pain in his shoul der region.
The claimant after the injury did not report pain in his
neck, and none of the initial treatnent records indicated
that the claimant had injured his neck or cervical spine.
Dr. Gaston reported | eft shoul der pain on Novenber 12, 2008.
Dr. McBride reported | eft shoul der pain on Decenber 23,
2008. There is no probative evidence of record
denonstrating that the kyphosis in the instant claimant’s
cervical spine was causally related to the accident
occurring on Cctober 21, 2008. Nor is there any probative
evi dence of record denonstrating that the “loss of the
normal curvature” shown on the January 15, 2009 cervical M
was causally related to the October 21, 2008 acci dental
injury to the claimant’s |l eft shoul der and left knee. W
recogni ze Dr. MBride s notation on January 23, 2009, “pre-
exi sting cervical nmulti-level spondylosis with kyphosis

rendered synptomatic by injury.” An aggravation is a new
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injury resulting froman independent incident and, being a
new i njury with an i ndependent cause, nust neet the

requi renents for a conpensable injury. King v. Peopleworks
97 Ark. App. 105, 244 S.W3d 729 (2006), citing Crudup v.
Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900 (2000).

Agai n, the evidence in the present matter does not establish
a causal connection between the kyphotic abnormality in the
claimant’ s cervical spine and the accident occurring Cctober
21, 2008.

Addi tionally, the Full Commi ssion recognizes the
Interpreting physician’s notation regarding the January 15,
2009 cervical MR, “1 suspect there is sonme spasm associ at ed
with this degenerative change causing the reverse curvature
changes.” It is well-established that nuscle spasns
constitute objective nedical findings as required by the
statute. Continental Express, Inc. v. Freeman, 339 Ark.
142, 4 S.W3d 124 (1999). 1In the present matter, the
i nterpreting physician did not report that he observed
nmuscl e spasns, only that he suspected sone spasm whi ch was
“associ ated with degenerative change.” The evidence in the
present matter does not denonstrate any reports of nuscle

spasm detected by any treating physician after the Cctober
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21, 2008 accidental injury. Even if there were reports of
nmuscl e spasm follow ng the accident, which the record does
not show, we note the physical therapist’s Septenber 2002
report of “significant reduction of nuscle spasns throughout
t he cervical paraspinal musculature.” There is no probative
evi dence before the Conmm ssion denonstrating that the
clai mant suffered from nuscle spasns in his neck or cervica
spine as a result of the Cctober 21, 2008 accidental injury.
The Full Commi ssion finds that the claimant did not
prove by a preponderance of the evidence that he sustained a
conpensable injury to his neck or cervical spine. The
clai mant did not prove by a preponderance of the evidence
t hat he sustained an accidental injury causing internal or
external physical harmto his neck. The claimnt did not
prove that he sustained an injury to his neck or cervical
spi ne which arose out of and in the course of enploynent,
requi red nedical services, or resulted in disability. The
claimant did not prove that he sustained an injury to his
neck as a result of the specific incident occurring on
Oct ober 21, 2008. The claimant did not establish a
conpensabl e injury to his neck or cervical spine by nedical

evi dence supported by objective findings. W therefore
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reverse the adm nistrative |aw judge’s finding that the
cl ai mant proved he sustained a conpensable injury to his
neck.

B. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
cl ai mant must prove by a preponderance of the evidence that
he is entitled to additional nedical treatment. wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
(2003). What constitutes reasonably necessary nedi cal
treatment is a question of fact for the Comm ssion. Dalton
v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).
An administrative |law judge found in the present
matter, “7. Caimant has proven by a preponderance of the
evidence his entitlenent to additional reasonable and
necessary nedical treatnent of his neck - to include another
cervical MRI.” The Full Conm ssion has found supra that the
claimant did not prove by a preponderance of the evidence
that he sustained a conpensable injury to his neck or

cervical spine. W therefore do not affirmthe
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adm nistrative law judge's finding that the clai mant proved
he was entitled to additional nedical treatment for his
neck.

The adm nistrative | aw judge al so found, “9. d ai mant
has proven by a preponderance of the evidence his
entitlement to additional reasonable and necessary treatnent
of his left shoulder.” The Full Comm ssion does not affirm
this finding. An x-ray of the claimant’s |eft shoul der was
done in April 1997, with the inpression, “1. dd traum
with asymmetrical healing of the clavicle and irregul ar
| ucency of the inferior rimof the glenoid, but no acute
fracture or dislocation is appreciated at this tinme.” The
respondents accepted a conpensable injury to the claimant’s
| eft shoul der occurring on October 21, 2008. The cl ai mant
testified that he slipped, fell, and | anded on his left
shoul der. The claimant was treated conservatively and was
assessed with “Pain in joint, shoulder region.” An x-ray of
the claimant’ s | eft shoul der was taken on Cctober 23, 2008,
with the inpression, “No acute fracture or dislocation. dd
clavicle fracture and degenerative change is noted.” The
Cct ober 23, 2008 x-ray therefore did not indicate that the

cl ai mant sustained any structural damage to his |eft
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shoul der as a result of the Cctober 21, 2008 acci dental
injury.

Dr. Gaston began treating the claimant’s | eft shoul der
in Novenber 2008. Dr. Gaston arranged an MRl of the
claimant’s |l eft shoulder. An MR taken Decenber 12, 2008
showed “paral abral cysts,” abnornmalities in the glenoid
| abrum and m | d degenerative changes in the
acrom ocl avicular joint. An orthopedic consultation was
recommended, and Dr. MBride began treating the claimnt in
Decenber 2008. Dr. MBride noted on Decenber 23, 2008 that
an MRl reveal ed “no evidence of rotator cuff tears. He does
have degenerative changes noted in the gl enohuneral joint as
well as the ACjoint. In addition, there is a ganglion type
of cyst in the superior aspect of the glenoid extending
beneath the supraspinatus nmuscle. This is likely from
degenerative changes in the gl enohuneral joint.” Dr.
McBri de assessed “Left shoul der pain following an injury as
wel |l as ulnar neuritis synptonms. There is nothing on the
studi es that suggest an acute injury although he may have
had an exacerbation of preexisting problens with this
injury.” Dr. MBride s assessnent did not include a

recomendati on for surgery.
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The claimant continued to follow up with Dr. Gaston and
Dr. McBride. The record indicates that the Comm ssion
granted the clainmant a change of physician to Dr. Chakal es.
Dr. Chakal es exam ned the claimant on May 27, 2009 and June
29, 2009. Wien a claimant has exercised his statutory right
to a one-time change of physician, the respondents nust pay
for the initial visit to the new physician in order to
fulfill their obligation to provide adequate nedi cal
services. See Wal-Mart Stores, Inc., supra. The coll oquy
reflected in the hearing transcript indicates that the
respondents in the present matter have paid for both of the
claimant’s visits with Dr. Chakales. |In any event, Dr.
Chakal es’ treatnent recommendati ons include another MR of
the claimant’s left shoulder. It is within the Comm ssion’s
province to weigh all of the nedical evidence and to
determ ne what is nost credible. Minnesota Mining & Mfg. v.
Baker, 337 Ark. 94, 989 S.W2d 151 (1999). In the present
matter, we assign greater weight to the treatnent
recommendations of Dr. Gaston and Dr. MBride, who have
reviewed the results of post-injury diagnhostic testing,
which testing included a | eft-shoul der x-ray, an MR, and an

EMG Neither Dr. Gaston nor Dr. MBride have recomended
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addi tional diagnostic testing. The Full Conm ssion finds
that the claimnt did not prove additional treatnent as
recommended by Dr. Chakal es was reasonably necessary in
connection with the conpensable injury to the claimnt’s
| eft shoul der.

C. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
incapacity to earn wages, whereas tenporary parti al
disability is that period within the healing period in which
t he enpl oyee suffers only a decrease in his capacity to earn
t he wages he was receiving at the time of the injury. Ark.
State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392
(1981). An enployee who has suffered a scheduled injury is
to receive tenporary total or tenporary partial disability
benefits during his healing period or until he returns to
wor k.  Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146,
41 S.W3d 822 (2001).

The healing period ends when the enpl oyee is as far
restored as the permanent character of his injury wll
permt; if the underlying condition causing the disability

has becone stable and if nothing further in the way of
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treatment will inprove that condition, the healing period
has ended. Luten v. Xpress Boats & Backtrack Trailers, 103
Ark. App. 24, 285 S.W3d 710 (2008). Conversely, the
heal i ng period has not ended so long as treatnent is

adm ni stered for the healing and alleviation of the
condition. 1Id. The determ nation of when the healing
period has ended is a question of fact for the Comm ssion.
Hughes School Dist. v. Bain, 2010 Ark. App. 204 (March 3,
2010) .

An admi nistrative |law judge found in the present
matter, “12. Caimant has proven by a preponderance of the
evidence that he is entitled to tenporary partial disability
benefits from March 16, 2009 to June 29, 2009.” The Ful
Comm ssion affirns this finding as nodified.

The claimant testified that he sustai ned an acci dent al
injury on Cctober 21, 2008, injuring his left knee and
shoul der. The respondents accepted conpensability of
injuries to the claimant’s |l eft knee and shoul der and the
respondents accepted liability for nedical treatnment. The
cl ai mant received tenporary total disability benefits from
Decenber 23, 2008 until January 7, 2009. Dr. MBride

assigned work restrictions on March 3, 2009. The cl ai mant
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testified that the respondent-enpl oyer did not have
restricted work avail able, and the claimnt testified that
he was sent honme. The claimant received additional
tenporary total disability benefits begi nning March 3, 2009.
W note that Dr. MBride recormended physical therapy for
the claimant’s | eft knee on March 13, 2009. The record
therefore indicates that the claimant remained within a
heal i ng period for his conpensable | eft knee injury as of
March 13, 2009.

The claimant testified that his tenporary tota
disability benefits stopped on March 16, 2009. However, the
claimant’ s testinony indicated that he was not totally
i ncapaci tated from earni ng wages, because the cl ai mant was
able to work as a part-tinme process server for the county
sheriff's office. A Functional Capacity Evaluation on June
3, 2009 indicated that the claimant could performlight work
duty. Dr. MBride opined on June 15, 2009 that there was no
indication for surgery to the claimant’s right knee. Dr.
McBri de pronounced maxi mum nedi cal inprovenent with zero
anatom cal inpairment. Dr. MBride did not recomend any
further treatnment for the claimant’s left shoulder. W find

that the claimant reached the end of the healing period for
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hi s conpensable injuries no |later than June 15, 2009.
Tenporary total disability cannot be awarded after a
claimant’ s healing period has ended. EIk Roofing Co. v.
Pinson, 22 Ark. App. 191, 737 S.W2d 661 (1987). The Full
Commi ssion finds that the claimant proved he was entitled to
tenporary partial disability benefits from March 16, 2009
t hrough June 15, 2009. W affirmas nodified the
adm nistrative law judge' s award of tenporary partial
disability.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the claimant did not prove he
sust ai ned a conpensable injury to his neck or cervical
spine. The claimant did not prove that he was entitled to
any additional nedical treatnent, and the claimant did not
prove he was entitled to Dr. Chakal es’ treatnent
reconmendati ons. The claimant proved that he was entitled
to mleage rei nbursenent for the nedical treatnent provided,
including the two office visits wwth Dr. Chakal es accepted
and paid for by the respondents. The clainmant did not prove
he was entitled to additional medical treatnment for his left
shoul der. The clai mant proved he was entitled to tenporary

partial disability benefits from March 16, 2009 through June
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15, 2009. The Full Comm ssion therefore reverses the
adm nistrative law judge's decision in part, and we affirm
in part as nodified.

The claimant’s attorney is entitled to fees for |egal
services in accordance with Ark. Code Ann. 811-9-715( Repl
2002). For prevailing in part on appeal, the claimnt’s
attorney is entitled to an additional fee of five hundred
dol l ars ($500), pursuant to Ark. Code Ann. 811-9-

715(b) (Repl . 2002).
I'T IS SO ORDERED

A. WATSON BELL, Chairman

Comm ssi oner McKi nney concurs in part and dissents in part.

CONCURRI NG DI SSENTI NG OPI NI ON

| respectfully concur in part and dissent in part
fromthe majority’s opinion. Specifically, | concur in the
majority’s finding that the claimnt has failed to prove by
a preponderance of the evidence that he sustained a
conpensabl e injury to his neck or cervical spine and the
finding that the claimant failed to prove he was entitled to

addi tional nedical treatnment for his |eft shoul der. However,
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| must respectfully dissent fromthe nmajority award of
tenporary partial disability benefits from March 16, 2009
t hrough June 15, 2009. In ny opinion, the claimnt has
failed to neet his burden of proof.

Tenporary partial disability benefits are closely
related to tenporary total disability benefits. Tenporary
total disability is that period within the healing period in
whi ch the enpl oyee suffers a total incapacity to earn wages;
whereas, tenporary partial disability is that period within
the healing period in which the enpl oyee suffers only a
decrease in his capacity to earn wages he was receiving at

the tinme of the injury. Ark. State Hw. & Trans. Dept. v.

Breshears, 272 Ark. 244, 246-247, 613 S.W 2d 392, 393
(1981). Aclaimfor tenporary partial disability benefits is
included as alternative relief where a claimthat seeks

tenporary total disability benefits. Palazzolo v. Nelnms

Chevrolet, 46 Ark. App. 130, 135, 877 S.W 2d 938, 941
(1994). Nevertheless, the claimant nmust still neet his
burden of proof.

In my opinion, the claimant is not entitled to any
tenporary total or tenporary partial disability benefits for

the period from March 16, 2009 through June 29, 2009. The
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evi dence denonstrates that the claimant was able to perform
work for the Sheriff’s departnment as a process server during
this period of tine. Therefore, he was not totally

i ncapaci tated from earning wages. Further, the clainmant’s
inability to work is the direct result of his |ong-standing
degenerative problens in his | eft shoul der and cervi cal

spi ne. These are not conpensable injuries. As noted by Dr.
Gaston, the problens with his cervical spine is what is
preventing the claimant from performng work. Sinply put,
the claimant’s inability to work is the direct result of
non- conpensabl e degenerati ve probl ens which the respondents
are not responsible for. Therefore, for all the reasons set
forth herein, I must respectfully dissent fromthe

majority’s award of tenporary partial disability benefits.

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

After ny de novo review of the entire record,

concur, in part, but nust respectfully dissent, in part,
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fromthe majority opinion. | agree with the nmgjority
opinion that the claimnt proved his entitlenment to
tenporary partial disability benefits from March 16, 2009
t hrough June 15, 2009. However, | find that the clai mant
did prove that he sustained a conpensable injury to his
cervical spine and that he is entitled to additional nedical
treatnent for his left shoul der.
TESTI MONY

The claimant testified that he was enpl oyed by the
respondent - enpl oyer for nmore than twenty-five years unti
his injury in October 2008, as a shop foreman. This was a
physically intensive job. In Cctober 2008, his general
state of health was good, and he could do all aspects of his
job without difficulty. He had pre-existing conditions, but
he was not limted by them

The claimant testified that on Cctober 21, 2008,
he was carrying a | arge sheet of steel up an inclined
parking lot, when his feet slipped out fromunder him He
| anded on his left knee and shoul der, and the sheet of steel
| anded on his head. He felt imedi ate disconfort, nmainly to
his | eft shoul der and knee. He stayed on the ground and

then was assisted up to his feet. He reported to his
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supervisor. He encountered resistance to the filing of a
wor kers’ conpensation claim but his enployer apparently
paid for his first doctor visit.

The cl ai mant experienced pain in his left knee and
| eft shoul der, nunmbness in his fingertips, and pain which
had started “up into” his neck. This pain limted his
ability to work. His health problens, including his neck,
shoul der and knee, “increased trenmendously” during the tine
he returned to work until March 3.

After his October 21, 2008 injury, he was
initially treated for a left knee problemand a |eft
shoul der problem For his left shoul der problem he
received an injection, x-rays and an VRI. Dr. MBride said
that the MRI showed m | d degenerative changes of the
shoul der joint. He did not do another one. The clai mant
was still having problenms with his left shoulder. After his
initial injury, he conplained of |eft shoulder pain and knee
pain. He had not had previous problens or nedical treatnment
with his left knee or shoulder. Hi's conplaints after
Oct ober 21, 2008 were new.

He had continuing problens with his left knee,

| eft shoul der and his neck and nerves. H s neck, from
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bet ween his shoulders to the base of his head, was bothering
him He had neck pain all the tinme. It devel oped shortly
after the Cctober 21, 2008 fall. The steel he was carrying
at the time of his accident hit the top of his head, and “it
was |i ke a whiplash, it just took sonme tine.” After the
sheet nmetal fell on his head, he started feeling disconfort
in his neck in a few days. He told Dr. MBride about it,
who did the x-rays and MRl of his neck, in Decenber 2008.
Dr. McBride released himin January with no inpairnment. He
returned to Dr. MBride again, who released himwth
restricted duty after sonme additional testing.

The cl ai mant received a change of physician to Dr.
Chakal es, who is an orthopedic doctor. He saw Dr. Chakal es
twice, and he wanted to continue to treat with him

At the tinme of his hearing, the claimnt had a | ot
of pain fromhis neck. He could not return to work because
of his shoul der, knee, neck and nerves. One was not nore of
a problemthan the others. Minly, he could not stand very
| ong, because of pain in his |eg and knee. He never had
| eft knee pain before. He also was incapable of lifting or
lifting over his head, because of his |left shoulder. He had

a continuous burning in his neck. |If he could get the rest
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of his problenms resolved, he could probably return to work
with the neck problens.
MEDI CAL RECORDS

In 1994, the claimant fell froma horse and
presented to the energency room The di agnosis was bl unt
head traunma. The X-ray of cervical spine showed obvious old
post-traunmatic change. |In August 2002, the claimant was
referred to physical therapy for his cervical arthritis,
which did not Iimt his activities. An MR showed severe
degenerative change through the cervical spine, but no disk
herniation. 1n 2006, the claimnt was seen for arthral gi as,
ri ght shoul der and knee pain, neck pain and mld
hypertensi on. The doctor observed cervical spasm

In 1997, the claimant was diagnosed with |eft
shoul der bursitis, which he attributed to heavy lifting at
wor k. The diagnosis was | eft shoul der bursitis. An x-ray
showed old trauma with asymmetrical healing of the clavicle.

The cl ai mant saw Dr. Hodges on COctober 23, 2008
with conplaints of |eft shoulder and | eft knee pain due to
his fall on Cctober 21. X-rays showed an old clavicle

fracture and degenerative changes.
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The claimant presented to Dr. Gaston on Novenber
12, 2008 with worseni ng shoul der pain and range of notion
fromhis accident. On Decenber 9, 2008, the claimnt
reported to Dr. Gaston with uninproved | eft shoul der pain
fromhis injury in Cctober. The clai mant underwent an MR
of his left shoul der on Decenber 12, 2008, which showed:

Mul ti pl e abnormal paral abral cysts al ong

t he superior and posterior glenoid

| abrum The anterior and superior

gl enoid | abrumis abnormal concerning

for labaral injury, especially

posteriorly. There is degenerative

change of the gl enohuneral joint and

gl enoid labrum Othopedic consultation

is reconmended. M Id degenerative

changes of the acrom ocl avicul ar joint.

On Decenber 23, 2008, Dr. MBride saw t he
claimant. He prepared a docunment giving a diagnosis of |eft
arm pain and ordering an MRl of his cervical spine and a
nerve conduction study of his left armand the ul nar nerve
at the elbow At that visit, the claimnt recounted his
Cctober 21 injury. On x-ray, a previous conpl eted heal ed
clavicle fracture was observed, which the clainmant rel ated
to an event at age 16. There were degenerative changes at
the AC joint and at the gl enohuneral joint, with inferior
ost eophytes. Also reveal ed were cervical degenerative disc

di sease at C5-6 and C6-7 with kyphosis. At these |evels,
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anterior and posterior osteophytes were noted. The |eft
shoul der MRl showed no cuff tears, but degenerative changes
in the glenohuneral and AC joints. There was a ganglion
cyst in the shoulder, too. Dr. MBride assessed “left
shoul der pain following an injury as well as ulnar neuritis
synptonms. There is nothing on the studies that suggest
[sic] an acute injury although he may have had an
exacerbation of preexisting problens with this injury.” He
pl anned a cervical MR and EMG testing.

On January 15, 2009, Dr. MBride ordered a
cervical MRl for the claimant’s |eft arm pain and nunbness.
The MRl showed:

There is loss of the normal curvature
with actually reversal of the curvature.
There is disc space narrowi ng at the C4-
C5, C5-C6, and C6-C7 levels with bony
spurs present. The cord itself is
intact, but the bony spurs and reversal
of the curvature cause sone effacenent
of the cerebrospinal fluid anterior to
the cord and actually sone very mninma

i ndentation of the cord at the C5-C6 and
C6-C7 levels, but I do not see edema in
the cord. The patient has a rather
small cord, as well as a small central

canal. No conpression fractures are
noted. No frankly herniated nucl eus
pul posus is noted. | suspect there is

some spasm associated with this
degenerative change causi ng the reverse
curvat ure changes.



McCracken - F812627 43

On January 23, 2009, Dr. MBride prescribed a hone
cervical traction unit for cervicalgia. On that date, he
returned the claimant to full duty, with a working diagnosis
of left shoulder pain. Dr. MBride perfornmed a |eft
shoul der injection. The claimant had presented with pain in
his | eft shoul der, which was worseni ng, and cervical spine
pai n, which had not changed over tine. Dr. MDBride
observed crepitus at the glenohuneral joint in his left
shoul der, and he injected Lidocaine there. The cervical M
showed kyphosis and di ffuse degenerative di sc changes at
multiple levels. The diagnosis was pre-existing
degenerative joint disease |eft shoul der rendered
synptomatic by injury, and pre-existing cervical multi-Ievel
spondyl osis with kyphosis rendered synptomatic by injury.
Cervical traction was pl anned.

The claimant saw Dr. Gaston on February 12, 2009,
with left shoul der, neck, and | eft knee pain.

On March 3, 2009, Dr. MBride returned the
claimant to work with restrictions, including no bending,
stooping, clinbing stairs, kneeling, squatting or overhead
lifting. The working diagnosis was bil ateral shoul der and

knee pai n.
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On March 12, 2009, Dr. Tucker wote that the
claimant required care for chronic job-induced arthral gi as,
with a diagnosis of osteoarthritis of shoulder region. On
March 13, 2009, Dr. Tucker wote that the clainmant had
chronic job-induced arthral gias, with a diagnosis of
osteoarthrosis of the shoul der region, shoul der pain,
chronic pain syndrone, and contributing stress. “His
injuries are consistent with a fall he had |ast year on the
job and his injuries are consistent with chronic daily
trauma fromon the job duties.”

On April 2, 2009, Dr. Gaston wote that the
claimant had an injury at work on Cctober 21, 2008, and had

di agnoses i ncluding cervical gia, shoul der pain, and knee

pai n. Dr. Gaston stated that the “patient |ikely had sonme
pre-existing degenerative changes ... of the shoul ders given
his history of a physically intensive occupation.” Furt her

treatment included pain managenent and possible referral for
further orthopedic evaluation. H s restrictions included
avoi di ng clinbing and stairs whenever possible, |ooking
upward or reachi ng above his head.

The cl ai mant saw Dr. Chakal es on May 27, 2009,

reporting his Cctober injury. He had pain in his neck, left
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shoul der and | eft knee, and bilateral arm nunbness and
weakness and | eft |eg weakness. Dr. Chakal es wanted a new
EMG of his neck and both arms and a cervical epidural
injection. He recomended arthroscopy of the |eft shoul der.
Hi s di agnoses were cervical spine injury with reversal of
the cervical lordosis, residuals of an injury to the |eft
shoul der with rotator cuff involvenent w th inpingenent
syndrome and possible | eft knee internal derangenent.

On June 3, 2009 the claimant underwent a
functional capacity evaluation, in which he gave valid
effort. He denonstrated very low strength. His abilities
were assessed as foll ows:

Reaching: Limted to no overhead. O her reaching
is not restricted.
Squatting: Very occasional. Partial ROM secondary
to right and left knee pain and strength.
Bendi ng: Cccasi onal
Sitting: Not restricted.
St andi ng: One hour and can be resuned foll ow ng
posi ti onal changes.
Wal ki ng: Mbder at e di stances
Stair clinmbing: very occasional
Bal ance: Protective heights
Crawl i ng: Not reconmended.
Cccasional material handling:
Torso/ Leg Lift: 30 pounds
Carrying: 30 pounds
Lifting to shoulder |evel: 30 pounds
Overhead lifting: Negligible weights
Frequent Material Handling: Not tested as the
client does not qualify for frequent lifting,
secondary to results of repetitive notion tests.
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Work Speed: Good approach to tasks
Wrk | evel: Light.

On June 28, the claimnt saw Dr. Chakal es who

st at ed:

From ny standpoint, | think we are dealing with a

gentl eman who has a potential cervical disc

syndrome, as well as problens with the |eft

shoul der rotator cuff and |left knee probl ens.

Most |ikely, he needs to have a current MRl of the

cervical spine, left shoulder and | eft knee.

woul d reconmend an EMG of his neck and both arns
be repeated.... At this time he is tenporarily
totally disabled and has been di sabled since his
date of injury.

On August 11, 2009, the claimnt saw Dr. Tucker,
who wote that the claimant’s injuries “are consistent with
a fall he had |last year on the job and his injuries are
consistent wwth chronic daily trauma fromon the job
duties.”

ANALYSI S
CERVI CAL | NJURY

| find that the cl ai mant has proven by a
preponderance of the evidence that he sustained a
conpensabl e cervical injury at the tinme of his Cctober 21,
2008 work-rel ated accident. \Wether he had pre-existing
conditions or not, he was asynptomatic prior to the accident

and able to performin a highly physically demandi ng j ob,
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but he was synptomatic after the accident and no | onger able
to perform This claimis simlar to the claimin Estridge
v. Waste Managenent, 343 Ark. 276, 33 S.W3d 167(2000), in

that the claimant undi sputedly suffered a conpensable injury
and in that there is a dispute as to whether there is a
causal connection between the injury and the nedical
treatnent. As the court in Estridge explained, the clai mant
does not have to prove that the injury is the major cause of
the need for treatnment in the case of an accidental injury.
Ark. Code Ann. 8§ 11-9-102(4)(A)(i). As in Estridge, the
acci dent either caused or precipitated the need for nedical
treatment of the clainmant’s cervical spine.

A causal connection is established when the
conpensable injury is found to be “a factor” in the
resulting need for nedical treatnent, even though the
conpensable injury is not the major cause of the disability

or need for treatnent. WlIlliams v. L&V Janitorial, Inc., 85

Ark. App. 1, 145 S. W 3d 383 (2004).

The claimant had a history of cervical spine and
| eft shoul der issues. However, the clainmant credibly
testified that at the tinme of his injury, he was

asynptomatic in his neck and | eft shoul der and that he was
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not limted in his work by his neck or left shoulder. The
records show that in the two years prior to the accident,
the claimant did not present with cervical spine conplaints.
The records al so show that the clai mant had not presented
with left shoul der conplaints since 1997, nore than 10 years
prior to the accident. The claimnt was seen regularly for
ot her problens during the years preceding his accident.

This is highly probative evidence of the causal connection
bet ween the claimant’s October 2008 injury and his neck and
| eft shoul der probl ens.

The claimant testified that his neck problens did
not start imediately at the time of his fall. H's neck
synpt ons devel oped over tine, so that in Decenber 2008, he
conpl ai ned about his neck to Dr. McBride. Dr. MBride was
concer ned enough about the neck synptons to order an M
At that time, Dr. MBride recognized the likelihood that the
claimant’ s fall had “exacerbated” his pre-existing cervical
condition. There is a connecting in tinme between the
cervical synptonms and the injury.

The Cctober injury and the claimant’s cervi cal
probl ens are al so consistent with one another. |In January

2009, Dr. McBride' s diagnosis was “pre-existing cervical
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mul ti-1evel spondylosis with kyphosis rendered synptonatic
by injury.” In March and again in August, Dr. Tucker opined
that his synptons were causally related to the QOctober
injury. In June, Dr. Chakales related the synptons to the
COct ober event.

The record contai ns many exanpl es of objective
findings of injury, including the degenerative changes in
the claimant’s cervical spine and the reversal of the
cervical lordotic curve inpacting the claimant’s spinal
fluid and cord.

The cl ai mant presented sufficient evidence to
support the finding that he sustained a cervical injury at
the time of his October 2008 accident, for which he should
be entitled to nedical and i ndemity benefits.

ADDI TI ONAL MEDI CAL TREATMENT FOR LEFT SHOULDER

Under Arkansas workers’ conpensation |aw, the
enpl oyer takes the enpl oyee as he is found, and
ci rcunst ances whi ch aggravate preexisting conditions are

conpensabl e. Nashville Livestock Conm ssion v. Cox, 302

Ark. 69, 787 S.W 2d 664 (1990). Enployers must pronptly
provi de nedi cal services which are reasonably necessary for

treatment of conpensable injuries. Ark Code Ann. Sec. 11-9-
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508(a) (Supp. 2005). wal-Mart Stores, Inc. v. Brown, 82 Ark.

App. 600, 120 S.W3d 153 (2003). However, injured workers
have the burden of proving by a preponderance of the
evi dence that nedical treatnent is reasonably necessary for

treatment of the conpensable injury. Norma Beatty v. Ben

Pearson, Inc., Full Conm ssion Opinion filed February 17,

1989 (D612291). Wat constitutes reasonabl e and necessary
nmedi cal treatment is a question of fact for the Comm ssion.

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W3d 333

(2001). Further, when the primary injury is shown to have
arisen out of and in the course of enploynment, the enployer
is responsible for any natural consequence that flows from

that injury. WAckenhut, supra. The basic test is whether

there is causal connection between the two episodes. 1d. A
causal connection is established when the conpensable injury
is found to be “a factor” in the resulting need for nedical
treatnent, even though the conpensable injury is not the

maj or cause of the disability or need for treatnent.

Wllianms v. L&WJanitorial, Inc., 85 Ark. App. 1, 145 S.W3d
383 (2004).
Dr. McBride, Dr. Tucker and Dr. Chakal es rel ated

the accident to the left shoul der synptons. The cl ai mant



McCracken - F812627 51

was not synptomatic prior to the accident, and there is no
guestion of the conpensability of the |eft shoulder injury.
The claimant’s | eft shoul der probl enms have not resol ved
since the date of his injury, but have actually worsened.
He was not released to full duty for his shoul der, after the
abortive attenpt to return to work in January 2009. A
portion of his restrictions are directly related to his
shoul der. Dr. Chakales felt that his synptons could relate
to rotator cuff involvenent, but that he had inpi ngenent
syndrome requiring further care. | find that the clai mant
proved his entitlenent to additional nedical treatnment of
his |l eft shoul der.

CONCLUSI ON

After nmy de novo review of the entire record,

concur, in part, but nust respectfully dissent, in part,
fromthe majority opinion. | agree with the majority
opinion that the claimnt proved his entitlenent to
tenporary partial disability benefits from March 16, 2009

t hrough June 15, 2009. However, | find that the clai mant
did prove that he sustained a conpensable injury to his
cervical spine and that he is entitled to additional nedical

treatnment for his left shoul der.
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For the foregoing reasons, | respectfully concur,

in part, and dissent, in part.

PH LI P A HOOD, Conm ssioner



