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EMPLOYEE CLAI MANT

KI NG ELECTRI CAL CONTRACTORS,
EMPLOYER RESPONDENT

FEDERATED MUTUAL | NSURANCE,
| NSURANCE CARRI ER RESPONDENT
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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EDD E H WALKER, JR.,
Attorney at Law, Fort Smth, Arkansas.

Respondent represented by the HONORABLE ERI C NEVKI RK,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned.

OPI NI ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed August 12, 2009. The admi nistrative |aw judge
found that the claimant was entitled to additional nedical
treatment as recomended by Dr. Bl ankenship. The
adm nistrative |law judge found that the claimant proved he
was entitled to tenporary total disability benefits from

Novenber 21, 2008 through March 11, 2009. After review ng
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the entire record de novo, the Full Conm ssion affirns the
adm ni strative |aw judge' s opinion
. H STORY

The parties stipulated that Tinothy MCartney, age 44,
sustai ned a conpensable injury to his | ow back on Cctober
15, 2007. WM. MCartney testified, “lI was hanging a ceiling
fan atop of a stepladder. | had carried the ceiling fan up
to the top of the ladder. Wwen | went to turn to hang it in
the bracket is when | felt a pain in ny |ower back.” The
claimant testified that he sought nedical treatnent within a
day or two but that he continued to work for the respondent -
enpl oyer.

A Form AR-3, Physician’s Report dated Novenber 12, 2007
stated, “left |lower extremty paresthesia. Pt states his
back is better but his left leg is still nunb, he has had 1
PT visit to date.” Dr. Cathleen E. Vandergriff signed the
Form AR-3 and indicated the claimant could return to work on
Novenber 12, 2007. Dr. Vandergriff did not clearly identify
on the Form AR-3 any work restrictions.

The claimant continued to participate in physical
t herapy at Arkansas Cccupational Health Cinic. A physica
t her api st noted on Novenber 30, 2007, “The patient states he
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does feel |ike he has inproved significantly through his
right flank....He does report decreased nunbness through his
|l eft lateral thigh. The patient has exhausted his six visit
script. He is scheduled to see the doctor follow ng today’s
visit. He is discharged from physical therapy.”

Dr. Vandergriff signed a Form AR-3 on Novenber 30,
2007: “Pt states he has finished 6 PT visits and he has
‘noticeable inmprovenent.’” Dr. Vandergriff indicated on the
Form AR-3 that the claimant could return to work on Novenber
30, 2007 with no restrictions.

Dr. Vandergriff corresponded with the respondent -
enpl oyer on February 21, 2008: “At the request of and
aut horized by King Electrical Contractors, Inc., we are
seeing M. Tinothy McCartney....his | ow back pain has
returned as of three days ago. He cannot recall any
specific cause that caused the back pain to return. He
reports that his left | eg nunbness never really went away.
The date of injury is Cctober 15, 2007...." Dr. Vandergriff
assessed “Low back pain with left |ower extrenmty
paresthesia. Plan: | will put himin physical therapy and
he needs to do range of nption exercises and take ibuprofen.

| would also like to check an MRl due to the paresthesia. |
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will see himback in two weeks’ time and he can return to
work with the restriction of no lifting greater than 25
pounds.”
Dr. Robert J. Tominson, Jr. exam ned the claimnt on
February 29, 2008:
Timis a 42-year-old gentl eman who sustai ned an
injury to his | ow back when he fell off a 10-foot
| adder on Cctober 15, 2007, while working for
King’s Electric as an electrician. He experienced
i mmedi ate pain in his | ow back and nunbness in his
thigh. He had a cortisone injection, which
resol ved his | ow back pain about a week | ater;
however, he has continued to have nunbness in
the | ateral aspect of his left leg....
Eval uati on of |unbar spine shows mld tenderness
to pal pation of L1-2, left greater than
right....Evaluation of his x-rays reveal s noderate
di sc space narrowing, L1, L2, and L3.
The clai mant agreed at hearing that he did not actually
fall fromthe |adder at the tine of the admitted conpensabl e
injury. In any event, Dr. Tominson' s inpression on
February 29, 2008 was “Herni ated nucl eus pul posus, L1-2,
wi th radicul opathy, L2-3, on the left.” Dr. Tominson
pl anned an MRl scan of the |unbar spine and assigned the
followng Wrrk Status: “He may return to work. No lifting
or carrying greater than 10 pounds.”
An MRl of the claimnt’s |unbar spine was done on March

7, 2008, with the follow ng inpression:
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1. Far lateral left sided focal disc herniation
at the L5-S1 level that probably conpresses the
| eft L5 nerve root within the neural foranen.

2. Oherwi se unrenmarkable MR of the |unbar

spi ne.

Dr. Tominson wote to the respondent-carrier on March
12, 2008:

Timothy McCartney returns with his MR scan, which
shows no significant disc herniation. He has
mnimal, if any disc bulging at L1-2, 2-3, 3-4,
and 4-5. Timsays he is no better. |In fact, he
isalittle bit worse. He is tender over the PSIS
on the left. He has diffuse nunbness down his

| eft | eg, behind but not past the knee....

Plan: | would like to set Timup for the disc
regenerative therapy program | would like himto
be seen as per their protocol. | wll see him

back in a nonth.

Wrk Status: He may return to work. No lifting or
carrying greater than 10 pounds.

Dr. James B. Bl ankenship began treating the clainmant on
April 8, 2008:

M. MCartney is a very pleasant 42-year-old

gentl eman who was injured in October of 2007. He
was on top of a |ladder and tw sted and when he
came down he had | eft-sided | ower back pain. He
subsequently was given an IMinjection of
cortisone and started on sone physical therapy.
Sonme of the abdom nal strengthening was very
appropriate, although he was placed with

throwing a weighted ball with twisting. The

gentl eman states his back pain went away for about
si x weeks and then returned. He then requested to
see a different physician and Dr. Tom i nson
reconmended sone di sk regenerative therapy which
the i nsurance conpany woul d not approve and
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referred himin to see ne. He is currently taking
| buprof en as needed along with Utracet. He is
currently doing light duty work. He has m ssed
sonme work, but he has done this on his own
L:geﬁybfascial exam nation reveal s some positive
piriforms findings and sone SI joint findings

al so.

Dr. Bl ankenship’s inpression was “lI think the mgjority
of his back pain is a conbination of SI joint pain and Z-
joint pain. H s leg disconfort is nost likely piriforms in
nature. | have reviewed his MRl in its entirety.
RECOMVENDATIONS: | will plan on seeing himback in six
weeks. If he is not inproved at that tinme, then a
consideration of injection therapy by Dr. Cannon woul d be
appropriate. As a |last resort, provocative discography
woul d be appropriate at the L5-S1 and L4-5 |evels, but
hopefully we will not get to that point. The gentleman
agrees with this overall gane plan and we will see him back
in six weeks.”

Dr. Bl ankenship noted on May 21, 2008, “Timis back in
the office today for followp. He has been working
diligently wwth Steve in physical therapy with a good
fl exion-oriented program He states that his pain is

significantly less than it was on his initial visit. He has

had good i nprovenent to the point that the consideration of
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injection therapy is not needed.” Dr. Blankenship’s

i mpressi on was “Resol ving nechani cal | ower back pain with a
probabl e zygapophyseal joint etiology to this pain.
RECOMMENDATI ONS: | have recommended anot her nonth of active

therapy. He is liberalizing his work and has continued to

work. | will see himback in four weeks likely for a
disability determ nation exam nation and he will be at MM
at that time. | would Iike for himto continue to work

bet ween now and then and continue with his therapy.”
The claimant’s testinony indicated that he was
physi cal ly unabl e to work begi nning approxi mately June 15,
2008. The respondents’ attorney cross-exan ned the
cl ai mant :
Q Wen you first, | guess, stopped getting or
st opped being allowed to work in June, was it
because the doctor had given you sone
restrictions, or what happened in June that caused
you to start m ssing work in June?
A. | had been given work restrictions quite a
whi |l e before that, but my pain had increased and |
guess the restrictions were changed a bit, naybe.
| don’t know.
The hearing testinony indicated that the respondents
paid tenporary total disability benefits begi nning June 16,
2008. Christopher King, the respondent-enpl oyer’s owner,

agreed that the claimant had work restrictions beginning in
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June 2008. M. King testified, “the first thing that we got
was a light duty restriction to return to work, which was
couldn’t lift over ten pounds, couldn't stoop, couldn’t
bend, couldn’t clinb | adders, couldn’t do nultiple things
that as an electrician he would be required to do in his
daily duties.”

The cl ai mant agreed on cross-exanination that, as of
August 2008, he was able to performvarious physical
activities such as lifting objects greater than 10 pounds,
bendi ng, stooping, nmowi ng his yard, riding a four-wheeler,
driving a boat, and canping. Christopher King testified
t hat he drove past the claimnt’s house on or about August
13, 2008. M. King testified that he observed the clai mant
“on a lawn nmower, riding a | awn nover (sic); he was picking
up debris and different things. At one point, there was a
trailer with a drop-down tailgate that himand the other
fellow lifted up and put on the trailer. He was using a
sl edge hamer, driving a pin to hold that tailgate onto the
trailer. And sonme of those things were, you know, that
seened to go agai nst what the doctor had given ne a note

sayi ng.”
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Dr. Bl ankenship noted on August 14, 2008, “M.
McCartney has actually had worsening pain since we saw him
| ast....l have recommended having Dr. Cannon see him again
for a Z-joint injection on the left and then subsequent
physi cal therapy for two weeks with Steve and then back in
to see nme in about four weeks. There is nothing at work
that he can do that does not involve a significant anount of
twisting and at present | do not feel like that he can work,
and we have witten himan off-work note until | see him
back in four weeks.” Dr. Blankenship’s inpression was “I
still feel like the gentleman’s primary pain etiology is Z-
joint in nature and this is confirmatory by the injection he
had. ”

The respondents’ attorney questioned Christopher King:

fg The next day, what happened, if you recall, on
August 14'"?

A, On August 14'" Tim- on August 13'", Tim
called into the office that norning and Kevin
King, my brother, which is his supervisor,
basically told him “W have not received a

rel ease for you to come back to work so, you know,
we can’t put you back to work. W don’t have the
light duty.” On the 14'" | received a letter
froml believe it was Dr. Bl ankenshi p, the doctor,
that basically said “No work.” There was no
restrictions on it; it just said “No work.

Q ay.
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A.  And when | seen that, it flustered ne pretty
bad because the day before, | obviously seen him
do sone stuff, so | just didn’'t understand the
doctor doing that at all....

M. King testified that he again saw t he cl ai mant
perform ng physical activities at the clainmant’s hone on
August 18, 2008.

Respondents’ Exhibit Three is a DVD show ng
surveillance taken of the clai mant on August 27, 2008. The
surveillance shows the clainmant riding on and steering a
tractor/nower, with no apparent physical problens. The
surveillance footage shows the claimant driving the tractor
over a flat surface with no excessive bouncing.

Dr. Bl ankenship noted on Septenber 11, 2008, “At his
Wor ker’ s Conpensation Carrier’s request, | have revi ewed
surveillance information on Tim...W had released himto
work with restrictions, but unfortunately those restrictions
could not be conplied with. The fact that he is able to do
things only indicates that he is doing what | have told him
to do. | have told himthat | want himto stay as active as
he can and do things in the appropriate fashion. Concerning
his mowi ng, he generally outlines the fields and then has

his son finish the nowing but | have | ooked at the pictures

of the tractor and the nower and it does appear to be a
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fairly well cushioned seat so | do not have any probl ens
with this....In summary, | would state that | have certainly
been wrong before but in M. MCartney’'s situation | feel
like that the things that he was doing he was certainly
doing in pain. | have not seen any indications that he has
had any non-organic findings on his exam nation and he has
al ways been very diligent and reliable with his physical
t herapy....although I can see how the surveillance woul d
| end sone concerns about M. MCartney | still feel 1ike
that he is a very reasonable individual that is trying his
best to get better. | do not see anything on his
surveillance that woul d preclude nme being able to continue
treating him | have reviewed surveillance before and fired
patients, but in this situation | do not see anything that
is inconsistent with what he has been telling ne.”
The claimant followed up with Dr. Bl ankenship on
Sept enber 11, 2008:
| MPRESSION: | think that he nost certainly has a
strong Z-joint conponent to his overall pain
conplaints, but given the fact that his injections

have not afforded himany nore significant relief
t han they have | think we now have got to consider

that the L5-S1 disk is also a culprit. | have
addressed in a different narrative nmy response to
his surveillance. |t does not change ny opinion

concerning M. MCartney nor his continued need
for treatnment and the appropriateness of his
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treatment and his conplaints. |f his enployer can
outline sone light duty work for him | would be
happy to get himback to work but at the present |
cannot release himto full duty work with the
nmyriad of things that he would have to do in the
electrical field.

RECOMVENDATI ONS: W are going to do sone new

fl exi on extension x-rays on himtoday to see if
there is any notion at either the L4-5 or L5-S1
di sk space. | also amreconmendi ng a new | unbar
MRl on the gentleman. The big dilenmm is whether
we are going to need to address any further the
gentleman’s validity to his conplaints. | really
do not want to have to spend his carrier’s noney
in getting a functional capacity evaluation or a
neur opsychol ogi cal evaluation. Wat | would
rather do is continue to treat the gentleman as
see fit and see if we cannot get himbetter. W
will talk with his case nanager today and see what
their response to ny narrative concerning his
surveillance was and then see where we are going
to go fromthere.

Dr. Bl ankenshi p provi ded a Radi ographic Interpretation
on Septenber 11, 2008:

The AP and | ateral radi ograph denonstrates that
the patient has five noveabl e | unbar segnents.
The neutral standing radi ograph raises the
guestion of whether there is a grade |
anterolisthesis. There is no forward novenment on
fl exion, although there is significant flattening
of the disk space at that |evel. He does not
have any significant retrolisthesis in extension.
The amount of nmotion in the anterior portion of

t he di sk space woul d rai se the question of
segnental instability and raises the question of
whet her there is nore di sk space disruption than
his original MR indicated. A new MRl is

r ecomended.
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The record contains a |lengthy report from Nati onal
Conp. Care, Inc., based in Springdale, Arkansas, dated
Cctober 7, 2008. W Ray Jouett, MD, Medical Director, wote
in the Cctober 7, 2008 report:

This is a file review of Tinothy MCartney, an
enpl oyee of King Electric Contracting, Inc. The
first informati on of a nedical nature that appears
inthis chart is in reference to an office visit
by M. MCartney to the services of, Cathleen
Vandergriff, MD. M. MCartney stated that on

10/ 15/ 07 he was on a | adder and twisted with his
arnms above his head doi ng some work and the next
day had pain in his back. He states that the day
after the pain started, he noticed tingling in his
left Iower extremty including the l[ateral side

of his leg down to his knees...

Summary: Thomas MCartney, enployee of King

El ectric, describes standing on top of a | adder on
10/ 15/07 and twisting hinself with his arns up
over his head and devel oped sone disconfort in his
| eft thigh area and about the buttock, down to his
knee. Since that tine there has been a fairly
constant saga of difficulties with various forns
of treatnent having been extended by four
physi ci ans; an occupational medicine speciali st,
an orthopedi ¢ surgeon, a neurol ogi cal surgeon and
a pain managenent specialist. The patient gives a
hi story of a period of sone six weeks, at which
time he was wi thout pain and the nunbness however,
remai ned in the outer thigh, down to the knee. In
spite of all efforts to return himto work, he
states the conpany has not been able to find Iight
wor k of which he could do. Several questions have
been presented to the reviewer for answers.
Question #1:

1. |Is nedical treatnent to date reasonabl e and
necessary in regard to the nature and extent of

t he acci dent on 10/15/07?
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The treatment, so far as | can determine fromthe
mat eri al, has consi sted of physical therapy,

i njection about a facet joint and perhaps al so the
Z-joint, although I amnot sure of that injection.
The di agnhostic studies that have been perfornmed
reveal no evidence of a mass |esion, no evidence
of a nerve conpression that would be causing the
difficulty and in nmy opinion this is an exanpl e of
an over treatnment, for at the nost, perhaps a

| umbar nuscle strain problemwhich with the
passage of time should have long tinme ceased.

am al so aware of the fact that sonme patient’s
personality is such that they are very difficult
to deal with and this certainly may very well be
one of the cases in which the physicians have gone
overboard trying to be of value specifically to a
probl em t hat has been addresses (sic), in ny

opi nion, but appropriately, but a length. Also,
in my opinion, this case should have been cl osed
and settled sone tine ago. | do not see anything
at the present tine that requires treatnent beyond
what has al ready been provided and the main
finding is that nothing has been determ ned

to be treated. M recommendation would be to
cease treatnment and to have an FCE to be perforned
on the patient w th neuropsychol ogi cal eval uati on.

2. \What is your opinion of Dr. Blankenship’s
opinion follow ng his review of surveillance
vi deo?

| really have no opinion concerning Dr.

Bl ankenshi p’s opinion. The thing that one mnust
consider is that this is a patient that has
periods in which he has been w thout pain, tines
in which he is better, atinme in which the patient
drives from Arkansas to San Antoni o, Texas, and

ti mes when he is noted, over a lengthy period in
which he is noted riding a tractor, nmow ng uneven
gr ound.

That certainly does not appear to ne to reveal
evidence of an illness to keep sonmeone from
wor ki ng. Tractors are rough. Tractors shake a
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i ndi vidual’s whole body. Riding fromN W
Arkansas to San Antonio with a bad back such as he
describes likewise is not a situation that seens
reasonabl e unl ess there is an absol ute necessity
or emergency. One gets the inpression that pain
beconmes | ess when there is sonething specifically
the patient wi shes to becone involved with...

Looki ng at the summary at a distance it would
appear that this is long overdue to be settled and
the matter should conme to rapid attention and
bring this to a close as it appears that there is
no evi dence of workman’s conp with any type of

di sability being made fromthe information

gat her ed.

Dr. Earl Peeples corresponded with the respondent -
carrier on Novenber 20, 2008:

Tinothy McCartney, a 43-year-old male, was seen
for the purpose of an independent nedi cal

exam nation Novenber 20, 2008. | indicated to him
t hat the purpose of our encounter was for nme to
exanm ne himand prepare a report to a third party.
| explained that, based on our encounter, | would
not replace or becone his treating physician...

M. MCartney indicated that while working October
2007 as an electrician, he twi sted while
installing an overhead object and felt | ow back
pain near the belt line, left side greater than
right side. He subsequently devel oped | ateral

t hi gh nunbness, which he describes as on the

| ateral aspect of his thigh. On questioning it
stops at the mdline anteriorly and the mdline
posteriorly and stops just above the knee. (This
distribution is consistent with the |ateral
fermoral cutaneous nerve.) He does not have

radi ati ng pain extending to his foot...

He has not worked since June 2008 as his enpl oyer
does not have limted duty....
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RADIOGRAPHS:

Radi ogr aphs were obtained in this office. There
is a marker present over the L5-S1 facet on the
left. Views did not show any evidence of gross
spondyl ol i sthesis. The left sacroiliac joint
showed some question of sclerosis or narrow ng,
al though this could be projection....

SUMMARY :

M. MCartney has, | think, two conditions: one is
a decreased |l ateral fenoral cutaneous nerve
sensibility of unknown etiology. He has

i nconpl ete but definitely decreased sensation in
this peripheral nerve, which is beautifully

di agrammed by marking his skin with a pin where
hi s sensation changes and which literally
corresponds to the textbook diagram of the |ateral
fenmoral cutaneous nerve distribution. This
requires no treatnment and is, as far as | can
tell, unrelated [to] a twisting injury of the back
and of unknown cause.

Regardi ng the spine, he appears to have sone
tenderness in the left L5-S1 facet, but
structurally his situation is satisfactory with a
far lateral L5-Sl1 disc abnormality. However,
there is no evidence of neurol ogical conproni se
identified by nyself, Dr. Tominson, or Dr.

Bl ankenshi p. Operative intervention is not

i ndi cat ed.

In view of the conments in the nmedial (sic)
records regarding the surveillance copies and in
view of his pain, | believe an MWI eval uation
woul d be appropriate. This is likely to be

nor mal .

| do not identify any structural abnormality which
woul d prevent M. MCartney fromengaging in his
normal enploynment. The presence of pain does not
prevent enploynent. The release fromtreatnment
does not guarantee enpl oynent without repeat
injury or newinjury. As at present there is no
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identifiable anatonmic abnornmality, based on the
exam by mul ti pl e physicians on which to base a
per manent inpairnent rating and since pain the
State of Arkansas is not a ratable condition, in
my opinion, he has no ratabl e inpairnment of
function.

| think it would be advisable to performa triple
phase bone scan with particular attention to the
| ow spine and pelvis to see if there is evidence
of a sacroiliac or facet abnormality. This is
nost |ikely to show degenerative change, which
woul d not be specifically trauma related. The
nmere fact that the onset of pain occurred at work
foll owing a normal maneuver, that is, a mld
twisting while standing, is not proof of anatom c
injury. “Post hoc ergo propter hoc” (after the
thing therefore because of the thing) is false
logic and is not a basis on which to attribute
subsequent pai n.

M. MCartney seened forthright. | see no reason
he could not be returned to enpl oynent and every
effort should be made to work with his enpl oyer
for assigning tasks which he could conplete. |
see no specific activity fromwhich to restrict
him | do not agree with eight to ten hydrocodone
daily in the absence of an undi agnosed,

uni dentified anatom c causati on.

| woul d be happy to nmake additional comments
following the results of bone scan and MW
testing, if these are, indeed, perforned. If MWI
testing is perforned, I would reconmend Dr.
Wnston Wlson of Little Rock as an individual who
perfornms a thorough forensic test.
Dr. Peeples opined that the claimant had reached
maxi mum medi cal i nprovenent for his Cctober 15, 2007 work
injury but stated, “I do not have a specific date on which

to define M .” Dr. Peeples further stated, “lI believe he



McCartney - F806009 18

may resume his basically normal enpl oynent. He should, of
course, be prudent in his lifting. | have no specific
physical restrictions to apply based on his tw sting
i nci dent Cct ober 15, 2007.~

The parties stipulated that there was “no di spute over
tenporary total disability benefits accruing through
Novenber 20, 2008.~

A triple-phase bone scan of the claimant’s | unbar spine
and hi ps was done on Decenber 12, 2008, with the foll ow ng
findings: “There is nornmal uptake in the |unbar spine,
sacroiliac joints, facets, osseous pelvis, and hips.
Opi nion: Normal study.”

The parties stipulated that there was “no di spute over
medi cal services provided through January 11, 2009.”

Dr. Richard D. Back, a psychol ogi st, evaluated the
cl ai mant on January 12, 2009 and di agnosed “Axis |: Pain
Di sorder Associated with Both Psychol ogi cal Factors and a
General Medical Condition.”

Dr. Peeples infornmed the respondent-carrier on January
14, 2009, “Regarding his physical findings, he needs no
specific treatnent of the lateral fenoral cutaneous nerve.

| do not recomrend surgical intervention. | recomend
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continued conservative neasures of support and observation
of his neurological status. | will report on the triple
phase bone scan when it becomnes avail able.”

The claimant testified on cross-exam nation that he
contacted the respondent-enpl oyer in about m d-January 2009,
“seeing if they were ready for ne to conme back to
work....That’s when | found out that | had been released to
wor k. ”

Dr. Peeples stated on February 11, 2009, “I do not
identify a physical abnormality which would prevent M.
McCartney from being enpl oyed i n whatever occupation he
desired. Sone arthritic change and m nor anatomc
abnormalities are not a contraindication to norma
enpl oynment . ... The normal status of his bone scan would tend
to deny a diagnosis of any significant degenerative changes
or underlying skeletal injury.”

The cl ai mant agreed at hearing that he returned to
full -duty work for the respondent-enployer on or about March
12, 2009.

A pre-hearing order was filed on March 17, 2009. The
cl ai mant cont ended, anong ot her things, that he was entitled

to tenporary total disability benefits “from January 12,
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2009 until a date yet to be determ ned and additi onal
treatment by or at the direction of Dr. Bl ankenship.”

The respondents contended, anong ot her things, that the
cl ai mant had been paid all benefits to which he was
entitled. The respondents contended that the clai mant was
not totally incapacitated to earn wages beyond Novenber 20,
2008. The respondents contended that the clai mant was
overpaid tenporary total disability benefits from Novenber
21, 2008 through January 11, 2009 at a rate of $368.00 per
week for a total credit of $2,733.71. The respondents
contended that if the clainmnt needed additional nedical
treatnment, then said treatnment was related to pre-existing
abnormalities rather than the conpensable injury. The
respondents contended that they were entitled to an
appropriate offset pursuant to Ark. Code Ann. 811-9-411.

The parties agreed to litigate the foll ow ng issues:

1. The claimant’s entitlenent to additional

medi cal services after January 11, 2009,
specifically those prescribed by Dr. Bl ankenshi p.
2. The claimant’s entitlenment to additional
tenporary total disability from Novenber 21, 2008
through a date yet to be determ ned.

Dr. Bl ankenship noted on April 2, 2009, “lI have told

Timtoday that prior to any surgical consideration | want to

performan L4-5 and L5-S1 discography. | told himthat
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before we really even started heading down the road with
surgical intervention, we need to try to get things settled
back down. He has had a significant myofascial spread to
his pain, and | would |ike to go ahead and start treating
hi m agai n and get hi m on Decadron Dosepak and Lyrica at 75ng
twice a day. Unfortunately, since now Blue Cross/Blue
Shield is paying for his healthcare they will not authorize
Lyrica, despite the fact that it is a very good nedication
for himwith his nyofascial conponent, so we will provide
sonme 75ng sanples. We will have himstart working with
Steve and with some E-stinulator and try to get his
myof asci al conponent to his pain settled down....Hopefully,
we can get this settled down and maybe even still avoid
surgical intervention. He agrees to this plan.”
The claimant followed up with Dr. Bl ankenship on Apri
29, 20009:
He states that the nyofascial disease he had had
has settled down significantly the steroid
nmedi cation, the Lyrica, and nost inportantly, the
aggressive active physical therapy that he has
been doing with Steve. He has been working
diligently with Steve. He still is requiring
OxyContin and Hydrocodone. The Lyrica afforded
himsignificant relief. There are sonme probl ens
with his workers’ conp carrier at present, so we
are going to go ahead and give himsone sanpl es

today to nmake sure that he does not run out, and |
do want himcontinuing to do physical therapy with
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Steve. Right now, he is working and cannot niss
wor k because of financial situations. He thinks
that he does want to proceed on with di scography
for further evaluation, but he wants to wait and
make that decision early in June...

| MPRESSI ON: | nprovenent of his nyofascial disease
wi th aggressive active physical therapy.

RECOMVENDATI ONS: Conti nue OxyContin, Hydrocodone,
Lyrica, and physical therapy. He is going to
return in June, and at that tine, if he has
continued to have persistent pain, we are going to
consider multilevel discography.

A hearing was held on May 18, 2009. At that tinme, an
adm ni strative |aw judge announced that the parties agreed
t he appropriate conpensation rates were “$402 for total
disability and $301 for permanent partial disability. The
cl ai mant contended at hearing that he was entitled to
tenporary total disability benefits from Novenber 21, 2008
t hrough March 11, 2009. The claimant testified on direct
exam nati on
Q Has there been any point in tine after you got
injured at King Electrical Construction where you
felt Iike your condition had recovered so that you
were back to the condition that you were in before
you got hurt?
A. No, sir.
Q What kinds of problens have you had since this
injury at King Electrical Construction as far as

your synptons are concerned? Wat Kkind of
synpt onms have you had?
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A. Lower back pain; left hip, just a few inches
fromthe spine; |1’ve had nunbness in ny leg, ny
left leg, between ny hip and ny knee, on the
outside of nmy leg; and then nunbness in ny |eft
four toes....

Q Are you supposed to go back and see [Dr.
Bl ankenship] in the future?

A | am

Q \What is he doing for you?

A It was quite a while that | had seen him it
had been a pretty broad tinme, and ny pain had
gotten broader in area, and | hadn’t gone to

t herapy, and so he put me back in therapy, put ne
on sone steroids, increased ny nedications, and
put me on a couple of new nedications to get the
pain | ocal i zed agai n.

Q Now, how are you able to see Dr. Bl ankenship
if the workers’ conpensation people are not

aut hori zing your nedical treatnent?

A. I'’mpaying for all that nyself.

Q Do you have health insurance?

A | do...

Q Now that you’'re back under Dr. Bl ankenship’s
treatnent, are you noticing any difference in your
condi tion?

A. Definitely....The pain is not as bad and it’s
nmore localized to a snall er area.

An adm nistrative |law judge filed an opi nion on August
12, 2009. The adm nistrative |aw judge found, anong ot her

things, that “3. On Cctober 15, 2007, the claimant earned
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wages sufficient to entitle himto weekly conpensation
benefits of $402.00 for total disability and $301. 00 for

permanent partial disability.... The respondents do not
appeal that finding. The admi nistrative |aw judge found
that treatnent reconmended by Dr. Bl ankenship subsequent to
January 11, 2009 was reasonably necessary, and that the

cl ai mant proved he was entitled to tenporary tota
disability benefits from Novenber 21, 2008 through March 11,
2009.

The respondents appeal to the Full Comm ssion.

1. ADJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
i njured enpl oyee has the burden of proving by a
preponderance of the evidence that nedical treatnment is
reasonably necessary for treatnent of a conpensable injury.
Ark. Code Ann. 811-9-705(a)(3)(Repl. 2002); Jordan v. Tyson
Foods, Inc., 51 Ark. App. 100, 911 S . W2d 593 (1995). What

constitutes reasonably necessary nedical treatnent is a
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question of fact for the Comm ssion. Gansky v. Hi-Tech
Eng’g, 325 Ark. 163, 924 S.W2d 790 (1996).

In the present matter, an admi nistrative |aw judge
essentially found that the nedical treatnent reconmended by
Dr. Bl ankenshi p subsequent to January 11, 2009 was
reasonably necessary in connection with the conpensabl e
injury. The Full Conmi ssion affirns this finding. The
parties stipulated that the clai mant sustai ned a conpensabl e
injury to his |l ow back on COctober 15, 2007. The cl ai nant
recei ved authorized treatnent for his conpensable injury
fromDr. Vandergriff. The clainmant participated in physical
therapy. Dr. Vandergriff noted that the claimant’s back
pai n had decreased follow ng conservative treatnment, but
that the claimant continued to have nunbness in his left |eg
foll ow ng the conpensable injury. Dr. Tonlinson exam ned
the claimant in February 2008 and stated that the clai mant
had a “Herniated nucl eus pul posus, L1-2, wth radicul opat hy,
L2-3, on the left.” An MRl of the clainmant’s |unbar spine
in March 2008 confirmed a focal disc herniation at L5-S1
“that probably conpresses the left L5 nerve root within the
neural foramen.” Dr. Tominson's treatnent plan included a

“di sc regenerative therapy program” but the record



McCartney - F806009 26

i ndi cates that the respondents would not authorize said
treatnent.

Dr. Bl ankenship began treating the claimant in Apri
2008. Dr. Bl ankenship noted the history of the conpensable
injury and opined, “lI think the majority of his back painis
a conmbination of SI joint pain and Z-joint pain. H s |leg
di sconfort is nost likely piriforms in nature.” Dr.

Bl ankenship treated the claimant conservatively, which
treatment eventually included injections and another round
of physical therapy. The respondents presented testinony at
the hearing and surveillance footage show ng the clai mant
perform ng sonme physical activity at hone in August 2008.
Dr. Bl ankenship reviewed the surveillance and stated, “I
feel like that the things that he was doing he was certainly
doing in pain. | have not seen any indication that he has
had any non-organic findings on his exam nation and he has
al ways been very diligent and reliable wth his physical

t herapy....although I can see how the surveillance woul d

| end sone concerns about M. MCartney | still feel like
that he is a very reasonable individual that is trying his

best to get better. | do not see anything on his
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surveillance that woul d preclude nme frombeing able to
continue treating him?”

Dr. Bl ankenship continued to treat the clai mant
conservatively. Dr. W Ray Jouett, Medical D rector of
Nat i onal Conp Care, Inc., performed a file review on Cctober
7, 2008. Dr. Jouett opined that the claimant had been
“over-treated” for “perhaps a |unbar nuscle strain” which
“shoul d have long time ceased.” Dr. Jouett recomended a
Functional Capacity Eval uation, a neuropsychol ogi cal
eval uation, and settlenment of the case. Dr. Earl Peeples
conducted an i ndependent nedi cal exam nation on Novenber 20,
2008. Dr. Peepl es recommended additional conservative
nodal ities, including a bone scan. A triple-phase bone scan
of the claimant’s [unbar spine and hi ps on Decenber 12, 2008
was normal. Dr. Peeples thereafter recomended “continued
conservative neasures of support and observations of his
neur ol ogi cal status.” The claimnt also continued to foll ow
up with Dr. Bl ankenshi p.

Dr. Bl ankenship’s notes in April 2009 indicated that
the claimant was benefitting from conservative treatnent
arranged by Dr. Bl ankenship. Dr. Blankenship noted on Apri

29, 2009 with regard to the claimant, “He states that the
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nmyof asci al di sease he had had has settled down
significantly” and “the steroid nedication, the Lyrica, and
nost inportantly, the aggressive active physical therapy
that he has been doing with Steve.” Dr. Blankenship’s
i mpression was “Inprovenent of his myofascial disease with
aggressive active physical therapy.” The claimant credibly
testified that he had benefitted fromDr. Bl ankenship’'s
treat ment recommendati ons.

It is within the Conm ssion’s province to weigh all of
t he medi cal evidence and to determ ne what is nost credible.
Minnesota Mining & Manufacturing v. Baker, 337 Ark. 94, 989
S.W2d 151 (1999). In the present matter, the Ful
Conmi ssion finds that Dr. Bl ankenship’s opinions and
recommendations for treatnent are entitled to significant
evidentiary weight. W find that Dr. Bl ankenship’s
treatnent nodalities were causally related to the
conpensabl e injury and were not causally related to a pre-
exi sting condition or abnormality. Although we find that
Dr. Bl ankenship’s reports are entitled to nore probative
wei ght than the findings of Dr. Jouett and Dr. Peeples, we
note that even Dr. Peepl es recommended continued

conservative treatment for the clainmant. The Ful
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Comm ssion affirns the adm nistrative | aw judge’s award of
addi ti onal nedical treatnment as reconmended by Dr.

Bl ankenshi p. The respondents are liable for all of the
nmedi cal treatnment of record provided to the claimnt,

i ncludi ng treatnment provided by Dr. Bl ankenship through
April 29, 2009.

B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. V.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). *“Healing
period” means “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-
102(12) (Repl. 2002). The healing period continues until the
enpl oyee is as far restored as the permanent character of
his injury will permt, and if the underlying condition
causing the disability has beconme stable and nothing in the
way of treatment will inprove that condition, the healing
peri od has ended. Harvest Foods v. Washam, 52 Ark. App. 72,
914 S.W2d 776 (1996). The determ nation of when the
heal i ng period has ended is a factual determ nation for the

Conmi ssi on. Id.
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An administrative law judge found in the present
matter, “8. The claimnt has proven that he continued to be
tenporarily totally disabled, as the result of the effects
of his conmpensabl e back injury from Novenber 21, 2008
t hrough March 11, 2009.” The Full Conmmi ssion affirnms this
finding. The parties stipulated that the clai mant sustai ned
a conpensable injury to his | ow back on Cctober 15, 2007.
The cl ai mant subsequently recei ved reasonably necessary
nmedi cal treatment fromDr. Vandergriff, Dr. Tominson, and
Dr. Bl ankenship. The clainmant continued to work for the
respondent - enpl oyer. The claimant testified that he was
physically unable to work for the respondents begi nning June
15, 2008. The record indicates that work restrictions had
been inposed as a result of the claimnt’s conpensabl e
injury. Christopher King, owner of the respondent-enployer,
agreed that restricted work as an el ectrician was not
avai | abl e for the clai mant.

The Full Comm ssion recogni zes that the clai mant was
observed perform ng sonme physical activities at his hone
begi nni ng in August 2008. Surveillance showed that the
claimant could drive a riding nower and |ift sone objects.

Despite the claimant’s apparent ability to be sonmewhat
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physically active, Dr. Blankenship noted on August 14, 2008
“There is nothing at work that he can do that does not
involve a significant amount of twi sting and at present | do
not feel |ike that he can work....” Christopher King
testified that the clainmant’s supervisor would not allow the
claimant to return to work at restricted duty. Dr.
Bl ankenshi p revi ewed the surveillance yet opined that the
cl ai mant was a credi bl e enpl oyee who was trying to inprove
hi s physical condition foll ow ng the conpensable injury.
Dr. Bl ankenship noted on Septenber 11, 2008, “I cannot
release himto full duty work with the nyriad of things that
he would have to do in the electrical field.”

Dr. Peepl es opined on Novenber 20, 2008 that the
cl ai mant had reached maxi nrum nedi cal i nprovenent but
concl uded, “1 do not have a specific date on which to define
MM.” Dr. Peeples opined that the claimant could resune
normal enpl oyed but “be prudent in his lifting.” The
claimant testified that he was not allowed to return to
full -duty work for the respondent-enployer until on or about
March 12, 2009. W find that the clai mant proved he was
entitled to tenporary total disability benefits beginning
June 16, 2008 through March 11, 2009. The evi dence does not
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denonstrate that the clainmant remained within his healing
period and was totally incapacitated from earni ng wages
after March 11, 2009.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainant proved he was
entitled to additional nedical treatnent as recomrended by
Dr. Bl ankenship. The clainmant proved that the nedica
treatment of record, including treatment with Dr.
Bl ankenshi p through April 29, 2009, was reasonably necessary
in connection with the conpensable injury. The respondents
are liable for the costs of said treatnent pursuant to the
Comm ssion’s fee schedule. The claimnt proved that he was
entitled to tenporary total disability benefits from
Novenber 21, 2008 through March 11, 2009. The respondents
do not appeal the admnistrative |aw judge's finding that
the correct weekly rate was $402 for tenporary total
disability. Tenporary total disability shall be payable to
the claimant with respect to any week for which the clai mant
recei ved unenpl oynment benefits but only to the extent that
the tenporary total disability otherw se exceeded the
unenpl oynent benefits. See Ark. Code Ann. 811-9-506( Repl .
2002) .
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The Full Conm ssion therefore affirnms the
adm nistrative law judge' s findings of fact. The clainmant’s
attorney is entitled to fees for legal services in
accordance with Ark. Code Ann. 811-9-715(Repl. 2002). For
prevailing on appeal, the claimant’s attorney is entitled to
an additional fee of five hundred dollars ($500), pursuant
to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

I'T IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P A. HOOD, Comm ssioner
Comm ssi oner MKi nney di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion finding that the claimant has proven by a
pr eponderance of the evidence that additional nedical
treatnment is reasonable and necessary and finding that the
claimant is entitled to additional tenporary total
di sability benefits. Based upon ny de novo review | find
that the claimant has failed to neet his burden of proof.
The cl ai mant sustained an admttedly conpensabl e

injury for which he has received nore than adequate care.
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In fact, after sustaining his injury on Cctober 15, 2007,
the claimant was treated by Dr. Cathleen Vandergriff and was
rel eased to return to work on Novenber 30, 2007, wi thout any
restrictions. The claimant returned to Dr. Vandergriff in
February 2008 advising that his | ow back pain returned
“three days ago.” The cl ai mant then cane under the care of
Dr. Robert Tonmlinso, an orthopeadic specialist, who noted
“mld tenderness to pal pation of L1-2, left greater than
right.” Accordingly, Dr. Tomlinson assessed the clai nant
with a herniated nucl eas pul posus at L1-2 with
radi cul opathy, and L2-3 on the left. An MR was ordered
which revealed “mnimal if any disc bulging” fromL1-2

t hrough L4-5. At L5-S1 “a far lateral left sided focal disc
herni ation that appears to be conpressing the left L5 nerve
root within the neural foranen” was noted. After review ng
the MRl results, Dr. Tominson noted that the claimant had
no significant disc herniations but did state that the upon
exam nation the claimant had “diffuse nunbness down his [eft
| eg, behind but not past the knee.” Thereafter, the

cl ai mant came under the care of Dr. Janes Bl ankenship, a
neur osurgeon. Upon exam nation, Dr. Bl ankenship noted that

t he neurol ogi c exam was unrenar kabl e, but opi ned that the
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claimant’s |l eg disconfort was nost likely piriforms in
nature. Dr. Bl ankenship ordered physical therapy at that
time. Despite the claimant’s treatnent, the clai mant
returned to Dr. Bl ankenship in August of 2008 conpl ai ni ng
that his pain had worsened.

Respondent s sought and obtained a nmedi cal records
review fromDr. Ray Jouett who recommended an FCE and a
neur opsychol ogi cal eval uati on. Respondents al so obtained a
second opinion fromDr. Earl Peeples. Upon exam nation, Dr.
Peepl es specifically stated:

.1 took an ink pen and using light touch
outlined an area of decreased sensation over
the left lower extremty. It corresponds in
a textbook pattern to the distribution of the
| ateral fenoral cutaneous nerve and, in fact,
| presented an anatony textbook to him and
his wife denonstrating the difference between
the distribution of the lateral fenoral
cut aneous nerve, which is matched, and the
dermat omal pattern, which as not matched. No
neurol ogi cal deficit exists in the left or
right lower extremty with intact refl exes,
negati ve straight |eg raising and good muscle
strength. He had adequate flexion, but sone
pain in the |lower |unbar spine with
extension. On pal pation of the |unbar spine
he was found to have tenderness to the |eft
at what appeared to be the L5-S1 facet. This
was, indeed, marked by a BB and al
radi ographs were obtained. It does
correspond to the area of pal pable
tenderness. He is not tender in the mdline.
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The remai nder of the orthorthopedi c exam was
unr emar kabl e.

Dr. Peepl es diagnosed the claimant with two
conditions. First, Dr. Peeples opined that the clai mant had
a decreased | ateral feneral cutaneous nerve sensibility of
unknown etiology. |In this regard, Dr. Peeples stated, “He
has i nconplete but definitely decreased sensation in this
peri pheral nerve, which is beautifully diagramred (sic) by
mar ki ng his skin with a pin where his sensation changes and
which literally corresponds to the textbook diagram of the
| ateral fernoral cutaneous nerve distribution.” Dr. Peeples
noted that this condition was not related to the claimant’s
conpensabl e back injury and that no treatnent was required.
Next, Dr. Peeples assessed the claimant with “tenderness in
the left L5-S1 facet” wi thout any evidence of neurol ogical
conprom se identified by either Dr. Peeples, Dr. Tominson
or Dr. Blankenship. Dr. Peeples further opined that the
cl ai mant had reached maxi num nedi cal inprovenment by the tine
of his exam nation and that the claimant could return to
wor k. However, as a precaution, Dr. Peeples advised that a
triple phase bone scan should be perforned to see whet her

the claimant had any sacroiliac or facet abnormality.
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Accordingly, a triple phase bone scan was perforned on
Decenber 12, 2008, which reveal ed nornal uptake.

When assessi ng whether nedical treatnent is
reasonably necessary for the treatnent of a conpensabl e
injury, we nust analyze both the proposed procedure and the

condition it is sought to renmedy. Deborah Jones v. Seba,

Inc., Full Wbrkers’ Conpensation Conm ssion Opinion filed
Decenber 13, 1989 (C aim No. D512553). Al so, the respondent
is only responsible for medical services which are causally
related to the conpensabl e injury.

It is clear fromDr. Peeples’s exam nation that
the claimant’s | ower extremty nunbness is not related to
the claimant’s conpensabl e back injury. As explicitly
detailed by Dr. Peeples, the claimant’s nerve danmage is
beautifully diagraned and literally corresponds to the
t ext book diagram of the lateral fernoral cutaneous nerve
di stribution. There has been no allegation and no evidence
that this condition is related to the claimant’s | ower back
injury. Accordingly, | cannot agree with the majority that
any additional treatnment for this condition is reasonable
and necessary nedical treatnent in connection with the

cl amant’s conpensable injury. Furthernore, the claimnt’s
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does not have any evidence of neurol ogi cal conproni se
identified by either Dr. Peeples, Dr. Tonmlinson or Dr.

Bl ankenshi p. Accordingly, any treatnment other than
conservative mai ntenance for a |unmbar nuscular injury is not
reasonabl e and necessary nedical treatnent and | am unabl e
to find that even any additional conservative treatnment is
necessary.

Wth regard to tenporary total disability, I find
that the claimnt has failed to prove by a preponderance of
t he evidence that he has been both within his healing period
and totally incapacitated from earning wages. The clai mant
owns his own electrical conpany. His earnings for 2008 were
greater than his earning in 2006 and al nost as nuch as his
earnings for the entire year of 2007. When | consider these
earnings together with the claimant’s physical activities on
the surveillance tape, | am persuaded to find that the
claimant was not totally incapacitated from earni ng was
during the period of tinme for which he is requesting
di sability benefits.

Therefore, for those reasons stated herein, | nust

respectfully dissent.

KAREN H. MCKI NNEY, COWM SSI ONER



