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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F808523 & F902396    

LATONIA MARION,
EMPLOYEE                                CLAIMANT

AMERICAN COMPOSTING, INC., 
EMPLOYER                                RESPONDENT NO. 1

GUARANTEE INSURANCE COMPANY,
INSURANCE CARRIER                       RESPONDENT NO. 1

LITTLE ROCK SCHOOL DISTRICT             RESPONDENT NO. 2

ARKANSAS MUNICIPAL LEAGUE WCT           RESPONDENT NO. 2
     

OPINION FILED MAY 11, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SHEILA F.
CAMPBELL, Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE JOHN D.
DAVIS, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas. 

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed December 22, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. That the Arkansas Workers’ Compensation
Commission has
jurisdiction of this claim.
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2. The employer/employee/carrier relationship
existed between the claimant and respondents
No. 1 on or about August 5, 2008, when the
claimant contends she sustained a compensable
right shoulder injury.

3. The employer/employee relationship existed
between the claimant and respondents No. 2 on
or about August 19, 2008, when the claimant
contends she sustained an aggravation or
recurrence of her shoulder injury.

4. The claimant’s average weekly wage while
employed by respondents No. 1 was $641.61,
resulting in a temporary total disability rate
of $428.00 and a permanent partial disability
rate of $321.00.

5. The claimant’s average weekly wage while
employed by respondents No. 2 was $342.23,
resulting in a temporary total disability rate
of $281.00 and a permanent partial disability
rate of $210.00. That the
employee/employer/carrier relationship existed
at all relevant times, including July 15,
2005.

6. The claimant has proven by a preponderance of
the evidence that she sustained a compensable
right shoulder injury on August 5, 2008, while
working for American Composting.

7. The claimant has failed to prove by
preponderance of the evidence that she
aggravated the condition of her right shoulder
on August 19, 2008, while working for Little
Rock School District and that the aggravation
of her right shoulder was the major cause of
her need for treatment.

8. The preponderance of the evidence demonstrates
that the symptoms that the claimant
experienced on August 19, 2008, was a
recurrence of the August 5, 2008, injury.

9. The claimant has proven by a preponderance of
the evidence that she is entitled to
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reasonable and necessary medical expenses
related to the injury, including the treatment
of Dr. Adametz and Dr. Bowen and the
recommended surgery by Dr. Bowen, to be paid
by respondents No. 1.

10. The claimant has proven that she is entitled
to temporary total
disability benefits from August 7, 2008, until
August 26, 2008, to be paid by respondents No.
1.

11. Claimant has failed to establish by a
preponderance of the evidence that she
suffered a compensable injury during the
course and scope of her employment with
respondents No. 2.

12. Respondents No. 1 have controverted claimant’s
entitlement to compensability and additional
medical benefits and additional temporary
total disability benefits.

13. Claimant is entitled to a twenty-five percent
(25%) statutory attorney’s fee on the
indemnity benefits awarded herein, one-half to
be paid by respondents No. 1 and one-half to
be withheld from the claimant’s award of
benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 22, 2009 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a

compensable injury to her right shoulder on August 5,

2008, for which respondent no. 1 is liable.  Based upon

my de novo review of the entire record, without giving

the benefit of the doubt to either party, I find that

the claimant is not a credible witness and has failed to

meet her burden of proof.  

          The burden of proof rests upon the claimant to

prove the compensability of his claim. Carman v.

Hayworth, Inc., 74 Ark. App. 55, 45 S.W.3d 408 (2001);

Ringier Am. v. Combs, 41 Ark. App. 47, 849 S.W.2d 1

(1993). There is no presumption that a claim is indeed

compensable, that the claimant’s injury is job-related

or that the claimant is entitled to benefits. Crouch

Funeral Home, et al v. Crouch, 262 Ark. App. 417, 557
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S.W.2d 392 (1977); O.K. Processing, Inc., et al v.

Servold, 265 Ark. 352, 578 S.W.2d 224 (1979). The party

having the burden of proof on the issue must establish

it by a preponderance of the evidence. Ark. Code Ann.

§11-9-704(c)(2).  In determining whether a claimant has

sustained his or her burden of proof, the Commission

shall weigh the evidence impartially, without giving the

benefit of the doubt to either party.  Ark. Code Ann.

§11-9-704(c)(4); Wade v. Mr. C Cavenaugh's, 298 Ark.

363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987). 

          The claimant alleges that she sustained an

injury to her right shoulder when she fell off her truck

after losing her balance swatting at a wasp.  There were

no witnesses to the alleged fall.  When claimant first

reported this incident, she claimed that she was on the

back of her truck after unloading the trailer and

“unplugging pressure hose from trailer (truck) and lost

my balance swatting at wasp.”  However, at the hearing,

the claimant changed her story and alleged that she lost

her balance when she was plugging in the pressure hose

to begin the unloading of her trailer.  Unlike the

Administrative Law Judge and now the majority, I find

this minor discrepancy in the claimant’s story to be
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very significant.  One scenario involved the beginning

process of the 30 minute unloading process, while the

other involved the finishing steps.  If the claimant had

severely injured herself prior to unloading the trailer

and had to actually wait during the 30 minute unloading

process in extreme pain, one would expect the claimant

to remember this fact when she first reported it to the

medical care provider for assistance.  However, the

history she provided at that time was of “unplugging”

the hoses after the unloading was completed.  When I

consider this discrepancy in the claimant’s account of

her alleged injury with the entirety of the evidence, it

is blatantly clear that the claimant is not a credible

witness.  The claimant worked for UPS at the same time

she worked for respondent no. 1.  However, the claimant

did not disclose this employment information with

respondent no. 1 on her application for employment.  

The medical records show that the claimant sought

medical treatment for low back pain and received an off-

work slip as a result.  The claimant only presented this

off-work slip to UPS, yet she continued to perform

duties outside the restrictions on this off-work slip

working for respondent no. 1.  Claimant admitted that

she was using the system to maintain her health
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insurance through UPS.  If she were truly in pain she

would have presented the off-work slip to respondent no.

1 as well, yet she declined to do so.  Then after

receiving this off-work slip which she presented to UPS,

the claimant experienced an unwitnessed accident while

working for respondent no. 1.  Admittedly, the claimant

was diagnosed with a shoulder and hip contusion which is

consistent with a fall, but that does to establish by a

preponderance of the credible evidence that a fall arose

out of and in the course of her employment with

respondent no. 1.  Given the claimant’s propensity to

withhold information regarding her employment status,

and the willingness to manipulate the system to maintain

employee health insurance while not working for that

employer, I do not find the claimant’s account of her

alleged injury to be credible.  Questions concerning the

credibility of witnesses and the weight to be given to

their testimony are within the exclusive province of the

Commission. White v. Gregg Agricultural Ent., 72 Ark.

App 309, 37 S.W.3d 649 (2001). When there are

contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts. Id. The Commission is

not required to believe the testimony of the claimant or
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any other witness, but may accept and translate into

findings of fact only those portions of the testimony

that it deems worthy of belief. Id.

          Neither the Workers’ Compensation Act nor

Arkansas case law contains a requirement that the

Commission personally hear the testimony of any witness.

There is nothing in the statutes that precludes the

Commission from accepting or rejecting any finding made

by the Administrative Law Judge, including findings

pertaining to the credibility of witnesses. Stiger v.

State Tire Serv., 72 Ark. App. 250, 35 S.W.3d 335

(2000). By allowing the Commission to review evidence

or, if deemed advisable, hear the parties, their

representatives and witnesses, Ark. Code Ann.

§11-9-704(b)(6)(A)(Repl. 2002), adequately protects a

claimant’s due-process rights. Id. When the Commission

reviews a cold record, demeanor is merely one factor to

be considered in determining credibility. Numerous other

factors must be considered, including the plausibility

of the witness’s testimony, the consistency of the

witness’s testimony with the other evidence and

testimony, the interest of the witness in the outcome of

the case, and the witness’s bias, prejudice, or motives.

Id. “The flexibility permitted the Commission adequately
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protects the claimant’s right of due process of law.”

Id. 

          Accordingly, when I consider the totality of

the evidence, I am not persuaded to find that claimant

sustained a compensable injury while employed by

respondent no. 1.  Having found that the alleged injury

is not compensable, I likewise find that any recurrence

of the this injury which manifested itself while the

claimant was working for respondent no. 2 is, likewise,

not compensable.

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


