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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN R. MCNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL R.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed November 18, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. There was a compensable July 29, 2007, left
knee injury.

2. The claimant has proven by a preponderance of
the evidence that the additional medical,
specifically the MRI, is reasonable and
necessary and related to the compensable
injury. Respondents remain responsible for the
reasonable and necessary medical.
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3. No indemnity benefits have been awarded
herein. An attorney’s fee may be awarded only
on indemnity benefits owed and controverted.
Ark. Code Ann. §11-9-715. Therefore, no
attorney’s fees are awarded.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 18, 2009 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the



Mahan - F711823 3

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant is entitled to

additional medical treatment.  Based upon my de novo

review of the entire record, without giving either party

the benefit of the doubt, I find that the claimant has

failed to prove by a preponderance of the evidence that

additional medical treatment is reasonable and necessary

in connection with his compensable injury.  
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          The claimant sustained an admittedly

compensable injury to his left knee for which he

underwent surgery.  Following surgery, the claimant

reported to his treating physician that he was pain free

and that his problem had completely gone away.  The

claimant was released to return to work without

restrictions. Claimant soon obtained a job with an new

employer and was required to walk on uneven ground and

climb on trucks and equipment.  According to the

claimant, his work in the gas fields aggravated his

condition.

          The claimant testified the in his current

employment he is required to constantly walk, pull,

climb ladders and do whatever is necessary, including

driving a tanker truck.  It was not until after

performing these duties for his new employer that the

claimant began to complain of problems with his knee. 

Claimant went for more than a year after his surgery

with no symptoms.  In fact, following surgery, the

claimant’s knee pain was gone and he was pain free. 

Contrary to the claimant’s testimony that he continued

to have problems with his knee, the medical reports

clearly reveal that the claimant’s compensable injury

was corrected during surgery.  The claimant described
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his pain from his compensable injury prior to surgery as

being “just to the bottom right” of his left kneecap. 

Now, the claimant complains a new symptom of pain “right

above the top of my kneecap.”  The claimant went from

January 18, 2008, where Dr. Olive described the

claimant’s condition as “basically having no problems at

all” to November 17, 2008, without seeking any

additional medical treatment.  On November 17, 2008, the

claimant provided a history of present illness as “an

exacerbation of left knee pain.  History is that over

the past months his pain has increased especially when

he is out on the farm working.  He is also a truck

driver.  The pain resolves when he rest.  He does not

have any reports of instability.”  Dr. Olive injected

the knee at that time.  Claimant returned on December

29, 2008, at which time Dr. Olive diagnosed the claimant

with a “probable meniscal tear” and ordered an MRI which

is the subject of the present claim for treatment.  

          In Maverick Transp. V. Buzzard, 69 Ark. App.

128, 10 S.W.3d 467 (2000), the Arkansas Court of Appeals

discussed the difference between an aggravation and a

recurrence as it relates to workers’ compensation law. 

The Court stated:
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An aggravation is a new injury
resulting from an independent
incident.  Farmland Ins. Co. v.
DuBois, 54 Ark. App. 141, 923 S.W.2d
883 (1996).  A recurrence is not a
new injury but merely another period
of incapacitation resulting from a
previous injury.  Atkins Nursing
Home v. Gray, 54 Ark. App. 125, 923
S.W.2d 897 (1996).  A recurrence
exists when the second complication
is a natural and probable
consequence of a prior injury. 
Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179
(1996).  Only where it is found that
a second episode has resulted from
an independent intervening cause is
liability imposed upon the second
carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new

injury with an independent cause and, therefore, must

meet the requirements for a compensable injury.  Crudup

v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).

          The test to determine whether a subsequent

episode is a recurrence or an aggravation is whether the

subsequent episode was a natural and probable result of

the first injury or if it was precipitated by an

independent intervening cause.  Bearden Lumber Co. v.

Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there

is a causal connection between the primary and the
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subsequent disability, there is no independent

intervening cause unless the subsequent disability is

triggered by activity on the part of the claimant which

is unreasonable under the circumstances. Davis v. Old

Dominion Freight Line, Inc. 341 Ark. 751, 20 S.W.3d 326

(2000), Georgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998), Guidry v. J & R Eads Const.

Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984).

          A recurrence exists when the second

complication is a natural and probable consequence of a

prior injury. Aetna Ins. Co. v. Dunlap, 16 Ark. App. 51,

696 S.W.2d 771 (1985).  Only where it is found that a

second episode has resulted from an independent

intervening cause is liability imposed upon the second

carrier. Id.  A recurrence is not a new injury but

simply another period of incapacitation resulting from a

previous injury.  Atkins Nursing Home v. Gray, 54 Ark.

App. 125, 923 S.W.2d 897 (1996). 

          Thus, the question before this Commission is

whether the claimant’s current need for medical

treatment is the result of a new injury or aggravation,

or whether it is a recurrence of his compensable injury. 

Stated another way, the issue becomes whether the

claimant has proven a causal connection between his
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present need for medical treatment and this original

compensable injury.  Based upon my de novo review of the

record, I find that the claimant has failed to meet his

burden of proof.  The claimant underwent successful

surgery for his compensable knee injury.  He was noted

to be doing great, without any pain on every post

surgical follow up visit.   The claimant was released to

return to work without restrictions and he did so for

another employer.  While performing his employment

duties, and while maintaining the land on his small

family farm, the claimant developed new symptoms of pain

above his original injury site.  Based upon these

findings, I am unable to find by a preponderance of the

evidence that the claimant’s current need for medical

treatment is his prior compensable injury.  Claimant’s

symptoms are new, and are not causally related to his

original injury.  Therefore, I must respectfully dissent

from the majority opinion.  

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


