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OPINION AND ORDER

Respondent No. 1 appeals and the claimant cross-appeals

an administrative law judge’s opinion filed July 21, 2009. 

The administrative law judge found that the claimant proved

he was entitled to 20% wage-loss disability.  The

administrative law judge found that the Second Injury Fund
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was not liable.  After reviewing the entire record de novo,

the Full Commission finds that the claimant proved he was

entitled to 30% wage-loss disability.  We find that

Respondent No. 2, Second Injury Fund, is not liable for the

claimant’s wage-loss disability.    

I.  HISTORY

Harl Clifton Ledford, now age 40, testified that his

work history following graduation from high school consisted

primarily of heavy manual labor.

The claimant sought treatment beginning July 1, 2003

with Dr. Clay M. Berger, a chiropractor, for complaints of

“Low back pain - primarily located in his L hip joint.”  

The parties have stipulated that an employment

relationship existed on December 2, 2003, and that the

claimant sustained a compensable injury to his low back. 

The claimant testified on direct examination:

Q.  Tell us, specifically, what happened.

A.  We were cleaning up for the evening and I was
putting away a piece of pipe, a twelve-inch piece
of pipe approximately two-foot long.  Had it
standing on end.  We were trying to push it under
a conveyor, me and another guy.  We were pushing
it with our feet, hanging on to the conveyor and
the conveyor started turning over on us.  So I
shoved - we shoved the conveyor back and I jumped
backwards; and instead of my foot landing out
where it could catch me, it landed under me.  And
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I just wadded up and went to the floor pretty
hard.  

Q.  What part or parts of your body actually hit
the floor?

A.  My butt....The left side hit first....

Q.  Had you ever had any medical treatment for
either one of your hips?

A.  No.

Q.  Were you having any problems with either one
of your hips before you fell on December 2nd of
‘03?

A.  No....

Q.  Before the fall on December 2 of 2003, did you
have any reason to believe that you needed
treatment for your left hip?

A.  No.  

Q.  If you had not developed the symptoms that you
developed in your left hip after the fall, would
you have had any treatment on your left hip?

A.  No.  

Max Beasley, ANP, reported on December 3, 2003, “At the

request of and authorized by Superior Industries, we are

seeing Mr. Harl Ledford.  Mr. Ledford presents today for

complaint of left hip pain.  Mr. Ledford states that on

December 2, 2003, he was pushing a piece of pipe when he

began having pain in his left hip.  He says he held the pipe

with both of his hands and pushed on a bar with his left
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foot.  This caused him to fall backwards and have pain in

his left hip....He denies any previous problems with his

left hip.  He says he has bipolar disorder and he takes

Effexor and Lithium.”  Max Beasley assessed “Left hip and

lumbar strain.”

The claimant testified that he returned to light-duty

work.    

A lumbar spine MRI on January 6, 2004 showed “L5-S1

small-moderate broad based disc bulge with more prominent

lateral components.”  An MRI of the claimant’s hip was done

on January 6, 2004, with the following impression:

1.  Bilateral avascular necrosis of the femoral
heads.  The left femoral head is more involved
than the right with the avascular necrosis being
Stage 2 with greater than 50% involvement of the
weightbearing surface.  The avascular necrosis on
the right is Stage 1 involving the approximately
25% of the weightbearing surface.  There is no
collapse of either femoral head.
2.  There is diffuse increased STIR signal
involving the left femoral neck and
intertrochanteric region of the left hip.  This
potentially represents a stress fracture and would
be somewhat unusual for edema related to the
patient’s avascular necrosis.
3.  Small bilateral hip effusions, left greater
than right.

  
Dr. Gary L. Moffitt reported on January 9, 2004, “I

went over the injury he had on the 12th of December, and it

does not sound as if it would be likely to cause bilateral



Ledford - F404346 5

AVN of the hips, and also there has not been enough time for

an AVN to occur.  It appears that Mr. Ledford’s main

diagnosis is bilateral avascular necrosis of the hips.  I

think that the incident on the 12th of December aggravated

this condition, the condition pre-existed the injury of the

12th of December.  I would recommend that he see an

orthopedic surgeon for further evaluation.”  

Dr. Scott S. Cooper informed Dr. Moffitt on January 16,

2004, “As you know, he has avascular necrosis of both of his

hips.  I have recommended core decompression on the left or

symptomatic side.  I am not convinced, however, that all of

his symptoms are coming from this.  He understands that it’s

highly unlikely that his work injury caused his avascular

necrosis.”

Dr. Cooper performed a “Cord decompression with local

autograft and synthetic bone graft from EBI” on January 27,

2004.  The pre- and post-operative diagnosis was “Avascular

necrosis, left hip.”  Dr. Cooper stated on February 9, 2004,

“His Human Resources Department won’t let him go back to

work unless we say with no restrictions, but his boss will

accommodate him so we’ll write a note to help him out.”  
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Dr. Moffitt stated on March 9, 2004, “I think he

probably has a lumbar facet strain....He may return to work

without restrictions.”  Dr. Cooper noted on March 19, 2004

that the claimant had returned to work.  

The claimant began treating with Dr. Cyril A. Raben on

April 20, 2004.  Dr. Raben’s assessment was “1.  Disc

derangement with subannular herniation.  2.  Possible

sciatic irritation secondary to L5 and/or S1 irritation on

the left.  3.  SI - joint abnormality on the left.  4. 

Previously decompressed avascular necrosis of his hip.”    

Dr. Raben noted on May 18, 2004, “Patient is wanting to

proceed with surgical intervention at this time.  We will

set him up for an arthroscopically assisted discectomy and

annuloplasty at the L5/S1 level on the left.”  But Dr. Raben

noted on May 25, 2004, “He wants to hold off on surgical

intervention for now.”  Dr. Raben noted on July 6, 2004 that

the claimant was “working full duty.  He can sit, stand or

walk anywhere from 30 minutes to 2 hours....He is sometimes

wearing a corset.”            

A pre-hearing order was filed on July 28, 2004.  The

claimant contended, among other things, that he had

sustained a herniated disc and was entitled to additional
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medical benefits.  The claimant contended that “avascular

necrosis may be compensable because even if it was not

caused by the injury, it was likely aggravated by the injury

to the point that the injury was the cause for the need for

treatment.”  Respondent No. 1 contended that the claimant

did not sustain a compensable injury.  

Dr. Berger corresponded with the claimant’s attorney on

September 26, 2004:

Harl Clifton Ledford first presented to my office
on 7-1-2003 with lower back pain.  He stated that
the pain would come and go from time to time and
was of moderate severity.  I saw he (sic) approx.
8 visits over a 2 month period.  He was feeling
and functioning very well at that point.  I
informed him that he did not need to see me
anymore due to his excellent progress made.  The
next time Mr. Ledford presented to my office was
1-22-2004.  He explained that he had a bad slip
and fell at work that twisted his back sharply
while falling on his left hip area.  He has had
severe low back, left hip and leg pain
thereafter....

The avascular necrosis has progressively gotten
much worse since the decompression surgery.  In my
chiropractic opinion, his low back and pelvic
biomechanies (sic) have also gotten worse as a
direct result of this.  In my opinion, he will not
significantly improve until he gets some form of
hip replacement, and rehabilitation to his spine
and soft tissue following the hip replacement. 
Mr. Ledford asked me to confirm whether or not I
thought his condition could have been caused by
the injury he sustained at his workplace on 12-3-
2004.  My answer was yes, such an injury could



Ledford - F404346 8

have been caused or significantly worsened by a
fall like he had at his workplace.

    
A hearing was held on October 5, 2004.  The claimant

testified that he had returned to work on or about May 13,

2004, but “I’m still having extreme pain in my hip and down

my left leg and lower back.”  The claimant testified that

the problems with his left hip began December 2, 2003,

immediately after the workplace accident.  The claimant

agreed on cross-examination that he was performing the same

job at Superior Industries that he was doing before the

December 2, 2003 accident.  The claimant agreed that he had

received several pay raises since the accident.  The

claimant testified on re-direct examination, however, “I get

help from my co-workers.  They all know I’m hurt, so they

help me out; won’t let me lift nothing, carry anything.”  

An administrative law judge filed an opinion on

December 29, 2004.  The administrative law judge found that

the claimant proved he sustained a compensable injury to his

left hip and low back on December 2, 2003.  The

administrative law judge awarded medical treatment and

temporary total disability benefits.  Respondent No. 1

appealed to the Full Commission.  
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Dr. Raben noted on March 1, 2005, “He is having back

and leg pain today rated at a 7 out of 10.  He is worse by

50%.  He is able to sit for 1 ½ hours, stand for 1 ½ hours

and walk about a mile before he has to stop and rest or

change positions.  He sleeps 5 hours a night and will awaken

from sleep because of pain.”  Dr. Raben performed a

diskectomy at L5-S1 on March 28, 2005.  The pre- and post-

operative diagnosis was “Lumbar radicular syndrome,

herniated nucleus pulposus L5-S1 on the left, internal disk

derangement, L5-S1.”  

Dr. Raben noted on April 11, 2005, “He is working full

duty.  He is able to sit for 2 hours, stand for 2 hours and

walk for a mile....He still has a burning dysesthesia in his

low back....I feel that this patient will be completely and

totally disabled from his own occupation and will require

job restructuring, re-education and retraining.  He will

never be released to heavy work of a welder again.  If he

does same, we will be doing either a fusion or performing an

artificial disc on this patient in no time.  This may happen

regardless; however, he has a better chance even with a

fusion or artificial disc if he undergoes job restructuring,

re-education and retraining.”   
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The Full Commission filed an opinion on October 10,

2005, affirming the administrative law judge’s December 29,

2004 decision in part and reversing in part.  The Full

Commission found that the claimant failed to prove he

sustained an injury to his left hip in the form of avascular

necrosis.  The Full Commission found that the claimant

proved he sustained an injury to his low back “in the form

of a disc bulge or herniation at L5-S1 as a result of his

work related fall on December 2, 2003.”  

A pre-hearing order was filed on June 9, 2006.  The

parties stipulated in the pre-hearing order, “2.  The prior

opinion is res judicata and the law of this case.”  The

claimant contended that he was entitled to additional

medical treatment from Dr. Raben, temporary total disability

benefits, and permanent partial disability benefits.  

A hearing was held on August 1, 2006, at which time the

claimant testified, “I still have lower back pain

constantly.”  The claimant testified that he was no longer

working for Superior Industries: “I’m working for another

employer.  I couldn’t continue with them.  I had to get

something that I wasn’t constantly lifting in.”  The

claimant testified on direct examination:
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Q.  Why did you go to Dr. Berger?

A.  Pain relief.

Q.  And where was your primary pain?

A.  In my lower back....

Q.  Did you ever go to Dr. Berger specifically to
get treatment for your hip?

A.  No.  

Q.  Would all of your visits to Dr. Berger have
been specifically because of your need for
treatment on your back?

A.  Yes.    

The claimant testified on cross-examination at the

August 1, 2006 hearing:

Q.  Where do you work now?

A.  Henderson Specialties....They do millwright,
crane, and dye work....I’m a supervisor.

Q.  And what do you do as a supervisor?

A.  I run a crew.  

Q.  And running a crew, what are the physical
demands of your job?

A.  I have to, of course, tell them what to do,
but I have to work with them.

Q.  Okay.  And that’s what I want to know.  What
do you do when you work them?

A.  We do welding, fabrication....

Q.  So how much do you have to lift in this job?
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A.  How much do I have to lift?

Q.  Yes, sir.

A.  In excess of 50 pounds.  

Q.  Do you do that on a regular basis?

A.  No.  I have my guys do it.  

Q.  Do you ever lift in excess of 50 pounds?

A.  Yes, I have.  

The claimant also testified on cross-examination that

he sometimes welded, which activity occasionally required

bending over and stooping, and that his job was physically

demanding.  The claimant testified on re-direct that he was

earning less money at Henderson.  The claimant left his job

at Superior Industries “because of my back.”  

An administrative law judge filed an opinion on October

2, 2006.  The administrative law judge found that the

claimant proved he was entitled to additional medical

treatment, and that the claimant was entitled to additional

temporary total disability benefits.  Respondent No. 1

appealed to the Full Commission.  The Full Commission filed

an opinion on February 16, 2007, affirming and adopting the

administrative law judge’s October 2, 2006 decision.  
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The record indicates that the claimant underwent a low

back disc arthroplasty in May 2007.  Dr. Raben noted on

August 24, 2007:

We’re out three months now from the arthroplasty
and I think he will be forced to be off work for
at least another year to three years before he
will be ready to get back to any type of gainful
employment.  He will remain completely and
totally disabled from his previous line of
employment as a welder and that is permanent and
stationary.  He could teach welding but not ever
do it actively again.  He will maintain a light
duty at maximum lifting capacity which would
entail 10 pounds frequently and up to 25 pounds
one to eight times during an eight hour shift.  

He will be at least another six months before he’s
reached maximum medical intervention for this
surgery.  At that point, I anticipate his partial
permanent impairment rating to be an additional
eight to twelve percent on top of whatever else he
has from previous surgeries.  He has not, to date,
started physical therapy and I think he has to go
to that before we can get a functional capacity
evaluation.

The parties have stipulated that “the claimant’s most

recent healing period ended on March 14, 2008.”  Dr. Raben

noted on March 14, 2008 that the claimant had reached

“maximum medical intervention for his lumbar spine.”  The

claimant’s Work Status was “Return to work with

restrictions: unchanged and only return after completing

vocational rehabilitation....partial permanent impairment

rating of 14% including his previous 8%.”  The parties



Ledford - F404346 14

stipulated that the claimant “sustained permanent impairment

equal to 14 percent to the body as a whole as a result of

his compensable injury.”  

Edie Nichols, a vocational specialist, provided an

Initial Vocational Evaluation on April 10, 2008 and

concluded, “Based on Mr. Ledford’s education, work history,

transferable skills, and the medical files I reviewed, it is

my opinion that Mr. Ledford can now return to work in a

variety of jobs up to the Light classification.  If Mr.

Ledford continues to practice and learn keyboarding on his

home computer, this skill will increase the number of jobs

for which he will qualify.  He can also call Adult Education

in Russellville and take a basic computer literacy class. 

This class is free of charge.  I recommend that I complete

Labor Market Searches in his area and apprise Mr. Ledford by

letter and/or telephone of available sedentary and light

jobs.  I would also recommend follow-up vocational

assistance, including assisting him in setting a job goal,

job search planning, and job seeking skills training.”  

Ms. Nichols identified several job openings in a letter

to the claimant dated May 7, 2008.  
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A pre-hearing order was filed on May 14, 2008.  The

parties stipulated in the pre-hearing order, “2.  Prior

opinions are res judicata and the law of this case....9.  A

prior opinion has determined that the claimant’s avascular

necrosis is not due to his December 2, 2003, injury.”  

The claimant contended that he was entitled to

disability “greatly in excess” of the 14% anatomical

impairment rating.  The claimant contended that “his

preexisting bipolar disorder and bilateral avascular

necrosis have combined with the effects of his December 2,

2003 injury and caused him to be more disabled than he would

have been as a result of his December 2, 2003 injury alone. 

Therefore, the claimant contends that the Second Injury Fund

has some liability in this case.”  

Respondent No. 1 contended that the claimant was not

entitled to any permanent disability benefits exceeding the

14% permanent anatomical impairment.  Respondent No. 1

contended, “in the event that it is determined that the

claimant is entitled to permanent disability benefits in

excess of the 14% permanent impairment, the respondents

contend that any award of permanent disability benefits is

the responsibility of the Second Injury Fund.”  
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The parties agreed to litigate the following issues:

1.  Entitlement to and extent of the claimant’s
permanent disability and/or wage loss.  
2.  Second Injury Fund liability.
3.  Attorney’s fees.  

Edie Nichols informed the respondent-carrier on August

1, 2008, “I am closing my vocational file on Mr. Ledford as

he is successfully continuing employment with Henderson

Specialities (sic).  He returned to work there on 06/19/08.” 

A hearing was held on April 23, 2009.  The claimant

testified that he had returned to work for Henderson

Specialties for a time after the May 2007 low back surgery. 

The claimant testified that the physical requirements at

Henderson were less strenuous than the physical requirements

at Superior Industries, and that he worked as a supervisor

at Henderson.  The claimant testified, contrary to his

testimony on August 1, 2006, that he earned more money at

Henderson than he earned at Superior.  The claimant

testified, however, that he sustained a work-related

accident at Henderson which resulted in a broken arm and

amputation of his left thumb.  The claimant testified that

Henderson “wouldn’t hire me back” following the accident. 

The claimant also testified that he had undergone a hip

replacement.      
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An administrative law judge filed an opinion on July

21, 2009.  The administrative law judge found that the

claimant was “entitled to wage loss that would be equal to

20 percent impairment to the body as a whole.”  The

administrative law judge found that Respondent No. 2, Second

Injury Fund, was not liable for benefits.  The

administrative law judge ordered, “Respondents No. 1 shall

pay the claimant’s wage loss in an amount that would be

equal to 20 percent permanent impairment to the body as a

whole.”  

Respondent No. 1 appeals to the Full Commission, and

the claimant cross-appeals. 

II.  ADJUDICATION

A.  Wage Loss

Ark. Code Ann. §11-9-522(Repl. 2002) provides:

(b)(1) In considering claims for permanent partial
disability benefits in excess of the employee’s
percentage of permanent physical impairment, the
Workers’ Compensation Commission may take into
account, in addition to the percentage of
permanent physical impairment, such factors as the
employee’s age, education, work experience, and
other matters reasonably expected to affect his or
her future earning capacity.
(2) However, so long as an employee, subsequent to
his or her injury, has returned to work, has
obtained other employment, or has a bona fide and
reasonably obtainable offer to be employed at
wages equal to or greater than his or her average
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weekly wage at the time of the accident, he or she
shall not be entitled to permanent partial
disability benefits in excess of the percentage of
permanent physical impairment established by a
preponderance of the medical testimony and
evidence.  
(c)(1) The employer or his or her workers’
compensation insurance carrier shall have the
burden of proving the employee’s employment, or
the employee’s receipt of a bona fide offer to be
employed, at wages equal to or greater than his or
her average weekly wage at the time of the
accident.  
(2) Included in the stated intent of this section
is to enable an employer to reduce or diminish
payments of benefits for a functional disability,
disability in excess of permanent physical
impairment, which, in fact, no longer exists, or
exists because of discharge for misconduct in
connection with the work, or because the employee
left his or her work voluntarily and without good
cause connected with the work.

An administrative law judge found in the present

matter, “3.  The claimant is entitled to wage loss that

would be equal to 20 percent permanent impairment to the

body as a whole.  This amount is separate and apart from the

14 percent permanent impairment to the body as a whole

stipulated to by the parties.”  The Full Commission finds

that the claimant proved he sustained wage-loss disability

in the amount of 30%.  The claimant, age 40, has a high

school diploma but little additional formal education.  The

claimant’s work history includes mostly unskilled manual

labor.  The claimant sustained a compensable back injury
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while employed with Superior Industries on December 2, 2003. 

The claimant began receiving authorized medical treatment on

December 3, 2003 and was diagnosed with a left hip and

lumbar strain.  The claimant was at first able to return to

light duty work for Superior following the compensable

injury.

The record indicates that Dr. Cooper performed left hip

surgery, a “cord compression,” on January 16, 2004.  The

claimant returned to work on or about March 19, 2004.  The

claimant began treating with Dr. Raben for lower back

complaints in April 2004.  Dr. Raben noted in July 2004 that

the claimant was working full duty, but he also noted that

the claimant wore a corset and was limited in sitting,

standing, and walking.  The claimant testified on October 5,

2004 that he was working for the respondent-employer,

Superior Industries, and that he was earning a higher rate

of pay.  The claimant also testified, however, that co-

workers assisted him with heavy lifting.  

Dr. Raben performed a diskectomy at L5-S1 on March 28,

2005.  Dr. Raben reported in April 2005 that the claimant

was working at full duty.  Dr. Raben also noted, though,

that the claimant was restricted in his ability to sit,
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stand, and walk.  Dr. Raben stated, “I feel that this

patient will be completely and totally disabled from his own

occupation and will require job restructuring, re-education

and retraining.  He will never be released to heavy work of

a welder again.”  The claimant testified on August 1, 2006

that he was no longer working for the respondent-employer. 

The claimant testified that he began working for another

company, Henderson Specialties, where the physical demands

were not as strenuous.  The claimant testified that his

employment at Henderson involved millwright, crane, and dye

work, and that he was acting as a crew supervisor.  The

claimant was earning less money.  The parties stipulated

that the claimant’s healing period ended on March 14, 2008.

The claimant was not employed at the time of the last

hearing before the Commission on April 23, 2009.  The

parties have stipulated that the claimant has sustained a

14% anatomical impairment as a result of his compensable

injury which occurred while the claimant was employed at

Superior Industries.  The record demonstrates that the

claimant is no longer able to perform the type of heavy

manual labor which he performed for Superior.  Edie Nichols,

the vocational specialist, evaluated the claimant’s physical
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abilities and opined that the claimant was able to perform

light work duties only.  The claimant is no longer

physically able to perform work duties such as welding. 

Because of the claimant’s compensable injury, subsequent

surgeries, and 14% anatomical impairment, the claimant is no

longer able to earn wages at the same rate as before the

compensable injury.  Respondent No. 1 did not prove that the

claimant is precluded, pursuant to Ark. Code Ann. §11-9-522,

from receiving any wage-loss disability benefits.  

The Full Commission finds that the claimant proved he

sustained wage-loss disability in the amount of 30%.  The

Full Commission finds that the December 2, 2003 compensable

low back injury was the major cause of the claimant’s

disability and impairment.            

B.  Second Injury Fund

Ark. Code Ann. §11-9-525(Repl. 2002) provides:

(a)(1) The Second Injury Trust Fund established in
this chapter is a special fund designed to ensure
that an employer employing a handicapped worker
will not, in the event that the worker suffers an
injury on the job, be held liable for a greater
disability or impairment than actually occurred
while the worker was in his or her employment.  
(2) The employee is to be fully protected in that
the fund pays the worker the difference between
the employer’s liability and the balance of his or
her disability or impairment which results from
all disabilities or impairments combined.  
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(3) It is intended that latent conditions which
are not known to the employee or employer not be
considered previous disabilities or impairments
which would give rise to a claim against the fund. 
(b)(3) If any employee who has a permanent partial
disability or impairment, whether from compensable
injury or otherwise, receives a subsequent
compensable injury resulting in additional
permanent partial disability or impairment so that
the degree or percentage of disability or
impairment caused by the combined disabilities or
impairments is greater than that which would have
resulted from the last injury, considered alone
and of itself, and if the employee is entitled to
receive compensation on the basis of combined
disabilities or impairments, then the employer at
the time of the last injury shall be liable only
for the degree or percentage of disability or
impairment which would have resulted from the last
injury had there been no preexisting disability or
impairment.  

Liability of the Second Injury Fund comes into question

only after three hurdles have been overcome.  First, the

employee must have suffered a compensable injury at his

present place of employment.  Second, prior to that injury

the employee must have had a permanent partial disability or

impairment.  Third, the disability or impairment must have

combined with the recent compensable injury to produce the

current disability status.  Mid-State Constr. Co. v. Second

Injury Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).     

An administrative law judge found in the present

matter, “2.  The Second Injury Fund has no liability in this
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matter.  Only one of the three requirements for Second

Injury Fund liability has been met.”  The Full Commission

affirms the administrative law judge’s finding.  

The first hurdle of Second Injury Fund liability has of

course been overcome in the present matter, in that the

parties stipulate that the claimant suffered a compensable

injury to his low back.  The compensable low back injury

occurred on December 2, 2003 while the claimant was employed

by Respondent No. 1.  The second hurdle for Second Injury

Fund liability has not been overcome.  The evidence does not

demonstrate that the employee had a permanent partial

disability or impairment prior to the December 2, 2003

compensable injury.  The claimant was not a “handicapped

worker” at the time of the compensable injury.  Dr. Berger

treated the claimant beginning July 1, 2003 for complaints

of “Low back pain - primarily in his L hip joint.”  The

claimant testified at the first hearing before the

Commission that he fell on December 2, 2003 and hit “My

butt....The left side first.”  The claimant explicitly

testified that he had never previously sought treatment for

either hip, that he was not having any prior problems with

his hips, and that he would not have sought treatment for
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his left hip but for the December 2, 2003 compensable

injury.  Max Beasley noted on December 3, 2003 regarding the

claimant, “He denies any previous problems with his left

hip.”  The claimant testified at a subsequent hearing that

he had treated with Dr. Berger primarily for lower back

pain.  The claimant expressly denied, on questioning from

his attorney, that he sought treatment from Dr. Berger

specifically for hip pain.    

An MRI of the claimant’s hip on January 6, 2004 showed

“Bilateral avascular necrosis of the femoral heads.”  Dr.

Moffitt noted on January 9, 2004, “It appears that Mr.

Ledford’s main diagnosis is bilateral avascular necrosis of

the hips.”  Dr. Moffitt thought that the claimant’s

avascular necrosis pre-existed the compensable injury and

was aggravated by the compensable injury.  The record in the

present matter does not demonstrate that the claimant’s pre-

existing condition was synonymous with a disability or

impairment.  The claimant’s initial testimony and the

medical reports demonstrate that the claimant was not

handicapped and was not suffering from a disability or

impairment before the December 2, 2003 compensable injury. 

Moreover, it is intended that latent conditions which are
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not known to the employee or employer not be considered

previous disabilities or impairments which would give rise

to a claim against the Second Injury Fund.  See Ark. Code

Ann. §11-9-525(a)(3), supra.  The evidence in the present

matter demonstrates that the necrotic condition in the

claimant’s hips was known to the claimant or his employer at

the time of the December 2, 2003 compensable injury.  An

injury is latent until its substantial character becomes

known or until the employee knows or should be reasonably

expected to be aware of the full extent and nature of his

injury.  Second Injury Fund v. James River Corp., 53 Ark.

App. 204, 920 S.W.2d 869 (1996), citing Purolator Courier v.

Chancey, 40 Ark. App. 1, 841 S.W.2d 159 (1992).  There is no

probative evidence before the Workers’ Compensation

Commission which demonstrates that the claimant or

Respondent No. 1 was aware of the substantial character or

full extent of the claimant’s pre-existing necrotic

condition at the time of the compensable low back injury. 

The administrative law judge’s decision is affirmed.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he was

entitled to wage-loss disability in the amount of 30%.  The
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claimant proved that the December 2, 2003 compensable low

back injury was the major cause of the claimant’s 30% wage-

loss disability.  The Full Commission finds that Respondent

No. 2, Second Injury Fund, is not liable for the claimant’s

wage-loss disability.  We therefore affirm the

administrative law judge’s opinion as modified.  The

claimant’s attorney is entitled to fees for legal services

in accordance with Ark. Code Ann. §11-9-715(Repl. 2002). 

For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority’s

finding that the claimant proved by a preponderance of the
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evidence that he was entitled to a 30% loss in wage earning

capacity in addition to his permanent anatomical impairment

rating.  Based upon my de novo review of the record, I find

that the claimant has failed to prove by the preponderance

of the evidence that he is entitled to any wage loss

disability benefits in addition to his permanent anatomical

impairment rating.  In my opinion, the claimant has failed

to meet his burden of proof.  

          The claimant admitted that he could do his job at

Henderson Specialist up until the time he had his left thumb

accident.  In fact, he stated that he is still able to do

his job at Henderson Specialist.  The claimant admitted that

had he not had his thumb accident, he would still be working

there.  

          The respondent employer arranged for Edie Nichols

to help the claimant with job placement assistance.  The

claimant sent out resumes to employers where he had

previously worked.  They included Power Equipment and

Maintenance where he thought he could be a crane operator,

Atlantic Group again as a crane operator, Thompson

Industries working in maintenance and Fluor Daniels as a

crane operator.  
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          The claimant currently spends his day at home

watching his three year-old son while his wife works.  The

claimant admits that he mows his yard and is raising five

(5) horses and a donkey.  The claimant helps his wife with

the laundry and vacuums.  

          The claimant denies that he has good days and bad

days.  He stated that he has days and worse days and a lot

of it depends on the physical activity from the day before. 

The claimant also acknowledged that his hip aggravates his

back.  

          The claimant stated he was earning $800 a week

while working for  Henderson Specialist.  He also

acknowledged going deer hunting the previous year. 

          Ms. Nichols, a vocational rehabilitation

counselor, testified she has a Masters Degree in Vocational

Rehabilitation and has been in this field for approximately

seven (7) years.  Ms. Nichols testified that she evaluated

the claimant at the request of the respondent.  She

determined that the claimant had transferrable skills and

that he was very interested in safety training.  After

meeting with the claimant, she began doing a labor market

search.  
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          Ms. Nichols determined that the claimant had

supervisory skills and a knowledge of vocation safety

issues.  In addition, he had welding skills, a CDL, and was

able to read blueprints if they were well written for

welding and fabrication.  After doing a labor market

research, she came up with various job openings for the

claimant which included a salesperson, account executive,

production work, service manager, sales associate, and truck

stop manager.  These were jobs in which there was actually

an opening.  However, the claimant was able to find his own

job at Henderson Specialist.  Ms. Nichols acknowledged that

due to the present economy, the unemployment is up in the

claimant’s job market but jobs are still available.  

          Ms. Nichols stated that she has not seen the

claimant since August 1, 2008.  She testified that the

claimant did express a desire to go back to work for the

respondent employer, but there were no job openings at the

time.  Ms. Nichols also acknowledged that the claimant had

lifting restrictions of 11 to 20 pounds and is limited to

light or sedentary work.  Subsequently, Dr. Baskin released

the claimant to medium duty work on May 23, 2008. 

Therefore, the claimant could lift 20 to 50 pounds.  



Ledford - F404346 30

          Ms. Nichols testified that initially the claimant

did not seem motivated.  She requested that he go to

Arkansas Workforce Center, but it took him approximately a

month to do that.  She had also set him up for keyboarding

training, but he missed an appointment claiming he had

babysitter issues.  

          After conducting a de novo review of the record, I

find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to any

wage loss disability benefits in addition to his permanent

anatomical impairment.   

          The Arkansas Workers’ Compensation Law provides

that when an injured worker’s disability condition becomes

stable and no further treatment will improve that condition,

the disability is deemed permanent.  In order to be entitled

to any wage loss disability in excess of permanent physical

impairment, the claimant must first prove by a preponderance

of the evidence that he sustained permanent physical

impairment as a result of the compensable injury. Wal-Mart

Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d 278,

(1998). If the employee is totally incapacitated from
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earning a livelihood at that time, he is entitled to

compensation for permanent and total disability.  See, Minor

v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357 S.W.2d 504

(1962). Objective and measurable physical or mental

findings, which are necessary to support a determination of

“physical impairment” or anatomical disability, are not

necessary to support a determination of wage loss

disability. Arkansas Methodist Hosp. v. Adams, 43 Ark. App.

1, 858 S.W.2d 125 (1993).

          A worker who sustains an injury to the body as a

whole may be entitled to wage-loss disability in addition to

his anatomical loss. Glass v. Edens 233 Ark. 786, 346 S.W.2d

685 (1961). The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood. Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001); Cross v. Crawford County Memorial

Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996). The

Commission is charged with the duty of determining

disability based upon a consideration of medical evidence

and other matters affecting wage loss, such as the

claimant’s age, education, and work experience. Emerson

Electric, supra; Eckhardt v. Willis Shaw Express, Inc., 62
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Ark. App. 224, 970 S.W.2d 316 (1998); Bradley v. Alumax, 50

Ark. App. 13, 899 S.W.2d 850 (1995). Such other matters may

also include motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984); Glass, supra.  A claimant's lack of interest in

pursuing employment with her employer and negative attitude

in looking for work are impediments to our full assessment

of wage loss.  Logan County v. McDonald, 90 Ark. App. 409,

206 S.W.3d 258 (2005); Emerson Electric, supra. In addition,

a worker’s failure to participate in rehabilitation does not

bar his claim, but the failure may impede a full assessment

of his loss of earning capacity by the Commission. Nicholas

v. Hempstead Co. Mem. Hospital, 9 Ark. App. 261, 658 S.W.2d

408 (1983). The Commission may use its own superior

knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine

wage-loss disability. Oller v. Champion Parts Rebuilders, 5

Ark. App. 307, 635 S.W.2d 276 (1982).

          In my opinion, the claimant has failed to prove by

a preponderance of the evidence that he is entitled to any
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wage loss disability benefits in addition to his permanent

anatomical impairment rating.  The evidence demonstrates

that the claimant went to work for Henderson Specialist for

$14.00 after he left the respondent employer.  The claimant

testified that he was able to do the job at Henderson up

until the time of his accident and but for the accident, he

would still be working there.  Although Henderson fired him

for taking the medications for his back injury, the

medications were clearly not keeping the claimant from doing

his job there.  This included working around equipment that

could be dangerous.  

          The claimant also has significant experience in

other areas.  He has been a crane operator and is able to do

work in the medium job classification.  Ms. Nichols provided

the testimony that the claimant has transferrable skills

which include supervisory and a knowledge of vocation and

safety issues.  He is a welder, has a CDL, and can read

blueprints for purposes of welding and fabrication.  Ms.

Nichols identified jobs which the claimant would quality for

such as a sales person, account executive, production

worker, service manager, sales associate, and truck stop

manager.  The claimant is a relatively young man, only 39
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years of age and has a twelfth-grade education.  The

claimant is able to mow his grass, go deer hunting, and do

yard work as well as babysit his son.  

          Therefore, when I consider the fact that the

claimant is only 39 years old, has good transferable skills,

the testimony of Ms. Nichols, and the fact that the claimant

was drawing unemployment at the time of the hearing as well

as providing child care while his wife worked, I cannot find

that the claimant is entitled to any wage loss disability

benefits in addition to his permanent anatomical impairment. 

Therefore, I must dissent from the majority’s award of wage

loss disability benefits.

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


