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EVLYNENE Kl RKENDCLPH,

EMPLOYEE CLAI MANT

DF&A/ REVENUE SERVI CES DI VI SI ON/
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EMPLOYER RESPONDENT NO. 1

PUBLI C EMPLOYEE CLAI Ms DI VI SI ON,
| NSURANCE CARRI ER RESPONDENT NO. 1

DEATH & PERVANENT TOTAL DI SABI LI TY
TRUST FUND RESPONDENT NO. 2

OPINION FI LED APRIL 30, 2010

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE SHEI LA F.
CAMPBELL, Attorney at Law, North Little Rock, Arkansas.

Respondents No. 1 represented by t he HONORABLE RI CHARD
S. SMTH, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE JUDY W
RUDD, Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned and
Adopt ed.

OPI NI ON AND ORDER

The cl ai mant appeals an adm nistrative | aw judge’s

opinion filed Decenber 21, 2007. The admi nistrative |aw

judge entered the foll ow ng FINDI NGS OF FACT AND
CONCLUSI ONS OF LAW

1. The Arkansas Workers’ Conpensation Conmi ssion
has jurisdiction of this claim
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2. The enpl oyer/ enpl oyee/ carrier relationship

exi sted on February 17, 2005, when cl ai mant
sust ai ned a conpensabl e injury.

3. The claimant’s average weekly wage was $877. 60,
resulting in an applicabl e conpensation rate of
$466. 00 for tenporary total disability and $350. 00
for permanent partial disability.

4. Respondents No. 1 have paid tenporary tota
disability benefits from2/22/05 until 4/27/05 and
from6/3/05 until 8/18/05.

5. Respondents No. 1 have paid all authorized and
rel ated nmedi cal benefits.

6. Respondents No. 1 have accepted and paid a
fifteen percent schedul ed inpairnent rating.

7. Caimant has failed to prove by a preponderance

of the evidence that she is entitled to pernanent

and total disability benefits in that she has

transferable skills and has been determ ned to be

capabl e of perform ng sedentary work.

After reviewing the entire record de novo, the Ful
Comm ssi on opines that the adm nistrative | aw judge’s
opinion is supported by a preponderance of the evidence,
correctly applies the law, and should be affirnmed. W
find that the admnistrative | aw judge’s findings of
fact are correct and are, therefore, adopted by the Ful
Comm ssi on.

The cl ai mant asserts that the Conmm ssion abused its
di scretion in “denying notion to reopen claimfor new

evidence,” i.e., a purported anatom cal i npairnent

rating of 46% Yet the Arkansas Court of Appeal s has
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al ready held that the Commi ssion did not abuse its

di scretion in denying the claimant’s notion to reopen
her claim See Kirkendolph v. DF&A Revenue Services
Division, CA 08-668 (Sept. 30, 2009).

W therefore affirmand adopt the Decenber 21, 2007
opi nion of the adm nistrative |aw judge, including al
findings and concl usions therein, as the decision of the
Ful | Conmi ssi on.

T 1S SO ORDERED.

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After ny de novo review of the entire record,
| nmust respectfully dissent fromthe majority opinion
denying the claimant permanent total disability
benefits. | would award permanent total disability
benefits to the claimant. | concur with the majority’s
finding that the Court of Appeals has previously decided

the i ssue of our denial of the claimant’s notion to
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reopen her claim in Kirkendol ph v. DF&A Revenue

Services Division, CA 08-668 (Sept. 30, 2009).

The cl ai mant sought pernanent total disability
benefits based upon the | oss of use of both her hands,
preventing her re-entry to the workforce. | find that
the cl ai mant has proven by a preponderance of the
evidence that she is entitled to pernmanent total
disability benefits.

Arkansas Wrkers’ Conpensation | aw provi des
that when an injured worker’s disability condition
becones stable and no further treatnent will inprove
that condition, the disability is deened permanent. The
wage-1loss factor is the extent to which a conpensable
injury has affected the claimant's ability to earn a

l'ivelihood. Rutherford v. Md-Delta, 102 Ark. App. 317,

319, 285 S.W3d 248 (2008), citing dass v. Edens, 233

Ark. 786, 346 S.W2d 685 (1961). An enpl oyee who
suffers a scheduled injury is not entitled to
conpensation in excess of the amount of his or her

per manent physical inpairment as schedul ed, except in
the case of permanent total disability. Ark. Code Ann.
Sec. 11-9-521(g). Permanent total disability is defined
as the “inability because of conpensable injury or

occupati onal disease, to earn any neani ngful wage in the
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same or other enploynment.” Ark. Code Ann. Sec. 11-9-
519(e)(1); See Mnor v. Poinsett Lbr. & Mg. Co., 235

Ark. 195, 357 S.W2d 504 (1962).
The Comm ssion is charged with the duty of

determning disability. Cross v. Crawford County

Menorial Hospital, 54 Ark. App. 130, 923 S.W2d 886

(1996). The Workers’ Conpensati on Act provides that
permanent total disability "shall be determned in
accordance with the facts,"” and relevant factors include
nedi cal evi dence, age, education, experience and ot her

ci rcunst ances reasonably related to a claimant's earning

power. Ark. Code Ann. 8 11-9-519(c); Rutherford, supra,

citing Perry v. Mar-Bax Shirt Co., 16 Ark. App. 133, 698

S.W2d 302 (1985).

The claimant testified that she was 56 years
of age at the tine of the hearing. She had a degree in
sociology fromthe University of Arkansas at Pine Bluff.
She worked for the respondent enployer for al nost
twenty-seven and a half years, using a conputer
constantly to review files and prepare reports. She
devel oped hand pain in 1999, and she was referred to a
hand specialist in February 2005. Her doctors tried
surgery for her bilateral carpal tunnel syndrome, but

she did not get any better. After surgery, she returned
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to work, but touching the keyboard was painful. She
coul d not perform her job, even though she wanted to
return to work. She had to stay with her sister for
over a year after her surgery.

The claimant testified that she had surgery on
February 20, 2005, and did not return to work until
April 29, 2005. Wen she went back to her job in April,
she read books and newspapers, because she was not able
to use the conputer, even with a nodified keyboard. She
stayed on the job until June 2, when she was sent hone
after the doctor said she could not work anynore. She
does not have the option of going back to that job,
because the doctor said she could not do it. She does
not believe she can do that job, and she has no
intention of going back to it. The claimant testified

t hat wi thout carpal tunnel syndrone, she was able to do

her job well, but with carpal tunnel syndrone, she could
not do her job at all. Her job could not be perforned
wi t hout a conputer. There were no other jobs with her

enpl oyer that did not require the use of her hands.
The claimant testified that she is totally

di sabl ed. The clai mant pointed out that her hands are

twisted. She is unable to use conputer. Even if she

used one finger to operate the keyboard, her hands “burn
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real bad,” despite having a special keyboard for carpa
tunnel syndrome. She could not do it. She had a
restriction fromDr. Burba to do no keyboardi ng or hand
sorting.

The cl ai mant stated that she can drive her
2002 Cavalier autonobile with an automatic transm ssion,
but only in Lake Village, because it is a small town.
She cannot drive to Little Rock or |ong distances. Wen
she attenpted to return to work, her son had to drive
her. She used to be able to drive by herself. She has
a disabled tag for her car.

The cl ai mant expl ai ned that she |ives al one.
She pays people, like the children of friends and
nei ghbors, to cone help her. A disabled nephew does
chores for her. The claimant testified that she does
not carry out her garbage or dust. She cannot put a
fitted sheet on her bed. The claimant testified that
she can cook, by putting an enpty pot on the stove and
adding ingredients to it. She does not read, but she
wat ches television and is able to use the renote
control. She can use a tel ephone and wite, although
she cannot wite for a long tine.

The claimant testified that she is going to

have these problens with her hands for the rest of her
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life. She has to take nedication for her hands, which
makes her drowsy, affecting her ability to drive. She
also testified that her nerve condition nmakes her
“forget” sonetimes. She has not tried to find work: *“I
cannot do it... Any type of work.” She expl ai ned that
she coul d not be a receptionist, because receptionists
have to operate conputers and tel ephones. Her heart
probl em does not prevent her fromworking. As for her
di abet es, the clainmant pointed out that she was

di agnosed when she was 30 years old and was able to work
with it.

The claimant’s sister, Jeral di ne Tucker,
testified that the claimant used to work all of the tine
and that she enjoyed it. Tucker thought that the
claimant would rather be able to return to work. The
claimant had to Iive with Tucker after her surgery, for
a long time, but she noved out of Tucker’s hone in in
2006. The claimant |ives around the corner from Tucker.
Tucker still helps the claimant dress:

Just about every day |I'’mthere. Not

just to help clean and dress her

every day, no. But | do have to

assi st her in hel ping her get

dressed, because she can’'t fasten

her bra, she can’t put her earrings

on, she can’t fasten her bracelets.

| have to assist her in those
things... I'min and out, in and
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out, because we’'re just right around
t he corner.

Tucker stated that the claimant’s wist had
not inproved: “Not any at all, because she still - she
can’t even dress herself. Because when we get ready to
go to church, | have to put her earrings in, | have to
buckl e her shoes, and help her to dress herself.”
Tucker testified that she cooked, because the cl ai mant
could not hold anything in her hand or lift anything.
The cl ai mant broke many of Tucker’s drinking gl asses,
because she could not hold onto them Tucker observed
that the claimant’s condition is not getting worse or
better.

On May 27, 2005, Dr. Johnston noted that, post
surgery, the claimnt was unable to perform her work
duties. On June 2, 2005, Dr. Burba limted the
claimant, “indefinitely,” to no flexion or extension of
her wist and no keyboard or sorting wth her hands. On
August 18, 2005, Dr. WIson gave the claimant a 15%
per manent anatom cal inpairnent rating to the hands.
Shortly thereafter, on August 30, 2005, Dr. Burba wote
a letter, noting that the claimant has severe bilatera
carpal tunnel syndrome, and that “[a]ny flexion,

ext ensi on, keyboard work or sorting will make this
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worse. Since her job requires her to do these things,
she has been unable to work.” On Septenber 6, 2005,

Dr. Johnston wote a simlar note, that the clainmant has
severe bilateral carpal tunnel syndrone, which worsened
despite surgery. He stated that the claimant is
“conpletely disabled at this tinme with no expected

i mprovenent.”

The cl ai mant underwent an initial vocational
eval uati on on Cctober 6, 2005. The clai mant expl ai ned
her condition and activities at that tinme to the
vocati onal specialist, reporting that she was limted in
her daily activities, including dressing, housework,
cooking and driving. She had |ost nuch of her
i ndependence. She was no | onger able to engage in her
hobbi es, shopping at the mall and eating out with
friends, as often. She related that her pain was in her
hands, at an eight on a scale of one to ten, with the
| eft worse than the right.

The vocational evaluation report states that
the claimant woul d have had, at that tine, eleven
wor ki ng years left before the usual retirenent age, and
t hat she possesses transferable skills, based upon her
education and work history. The report states

“[ h]owever, due to her injury and current restrictions,
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she has | ost the physical ability to utilize nost of the
skills she possesses.” The report notes that Dr.
Johnston and Dr. Burba have opined that the claimant is
unable to work at this tine due to severe carpal tunnel
syndrome. The claimant’s condition would limt her to
sedentary work, which is what she perforned prior to her
injury, “but severe bi-lateral hand limtations would
preclude the great majority of all jobs in her |ocal
econony.” The concl usion of the vocational eval uation
was that “at this tinme, [the claimant] is not a viable
candi date for vocational rehabilitation services.”

The cl ai mant was seen by Dr. Bindra pursuant
to a change of physician order on Novenber 21, 2005.
She reported to Dr. Bindra that she could not use her
|l eft hand at all, that she had difficulty dressing, and
that her sister helped her with nmeals. Dr. Bindra noted
that her current synptons were difficult to assess
because “she has a |l ot of functional overlay and, hence,
it is difficult to state the level of functionality this
| ady has al t hough she states she cannot use her |eft
hand what soever. There is evidence during the
exam nation that she does have novement in these
fingers. This |lady has devel oped a chronic pain

problem” Dr. Bindra felt that a psychol ogi cal
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assessnment was in order, and that psychiatric care and
pai n managenent were appropriate. He stated that the
“prognosis for her is poor as she does have evi dence of
functional overlay.” He did not expect surgery to

i nprove her condition. He felt it was unlikely that her
limtations were voluntary. Dr. Bindra stated that her
| oss of function was likely a “psychosomatic issue.”

The cl ai mant underwent a functional capacity
eval uation on June 5, 2006, in which she reported
limtations in her activities of daily I|iving,
consistent with her prior reports. The concl usion of
the FCE was invalid, because of signs of synptom
magni fi cati on and inconsistencies in effort.

The claimant returned to Dr. Bindra on June
12, 2006, reporting that she requires outside help for
her househol d activities and that her main problens are
tingling in her fingers, abnormal sensations and swol | en
fingers. Dr. Bindra released her, because he felt there
was nothing further to offer her, as surgery woul d not
relieve her current problens.

Dr. Johnston wote a letter on July 23, 2007,
stating that the claimant is “conpletely disabled from
bi | at eral hand neuropat hy which has caused her to | ose

much of the use of both her hands.” He noted that
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surgery failed to correct the clainmant’s carpal tunnel
syndronme, and that she is unable to work. He stated
that she has bil ateral hand neuropathy secondary to
carpal tunnel syndrome and that diabetes was a possible
contributor, as well.

The cl ai mant has proved by a preponderance of
t he evidence that she is unable to earn any neani ngful
wage in her enploynment with the respondent enpl oyer or
i n other enploynent, because of her conpensabl e car pal
tunnel syndronme. The claimnt credibly testified that
she is not capable of doing the job she held with the
respondent enpl oyer, and that the respondent enpl oyer
did not, in fact, have a position which she could
perform The clainmnt could not operate a keyboard,
even one specifically designed for carpal tunnel
syndrone. She was limted in her ability to drive due
to her nedication for the conpensable injury which
caused drowsi ness. The nedical records show that the
cl ai mant has been decl ared di sabled by Dr. Johnston and
Dr. Burba. The vocational rehabilitation specialist
stated that the claimant had | ost the use of her
transferable skills with the | oss of use of her hands
and that she was not a candi date for vocati onal

rehabilitation due to her carpal tunnel syndrone. The
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greater wei ght of the evidence shows that the clai mant
has | ost the use of her hands to the extent that she
cannot use a conputer, cannot performsorting or other
repetitive activities with her hands, and cannot perform
many activities of daily living.

Dr. Bindra did not give an opinion on the
claimant’s disability status. He expressed concern that
there was a psychol ogical |ayer to her disability and
pain, stating that she had functional overlay. Dr.

Bi ndra did not conclude that the clai mant was

mal i ngering or was in any way limting herself
voluntarily. He did state that, as a result of her
conpensabl e i njury, she had devel oped a pai n syndrone
that coul d better be addressed from a psychol ogi cal
standpoi nt or a pain nanagenent standpoint. The

Conmi ssion has dealt with overlay in the past, in Herron

v. Medical odge Progressive Care, Full Comm ssion Opinion

filed July 28, 2009 (WCC No. F213823):

The Full Conm ssion acknow edges
that part of the clainmant's
conpensabl e injury may be “overlay,"”
as the claimant's node of expressing
pai n includes crying, shaking and
nmoani ng. “Overlay" is defined in
DORLAND' S | LLUSTRATED MEDI CAL Dr CTI ONARY,
Edition 28, as: an increnent; a

| at er addition superinposed upon an
al ready existing nmass, state or
condition. Al so from DoRLAND' s,
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psychogeni c overlay is defined as:

the enotionally determ ned increnent

to an existing organic synptom or

disability. However, one cannot

suffer “overlay" w thout an

under |l yi ng condition, and “overl ay"

is not severable fromthe underlying

condition. Here, the underlying

condition is the claimant's

conpensabl e back injury. Any

“overlay" stenms from and is part of

t he conpensabl e injury.

As in the Herron claim the present clai mant
has an existing organic disability, carpal tunnel
syndrome with bilateral failed surgeries. | find that
the potential presence of a functional overlay, of a
psychol ogi cal conponent to her disability, is
insufficient to prevent a finding of pernmanent total
di sability.

The Herron clai mant was 53 years of age and no
| onger able to performher previous job. |In fact, she
was unable to wal k wi thout a four-wheel ed wal ker. She
suffered fromsevere pain and fromthe side effects of
t he pain nedications she used daily. The Commi ssion
found that these facts, coupled with her treating
physi ci an’s opinion that she was di sabl ed, and the
Functional Capacity Evaluation indicating that the
claimant is unable to performany work activities, were

sufficient proof of permanent and total disability. The
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present claimant is unable to performher prior job or
any job available in her conmmunity. She is unable to
performmany activities of daily living at all. She
takes daily nedication for her bilateral carpal tunnel
syndrome whi ch makes her drowsy, affecting her ability
to drive and to function. Two physicians have opi ned
that she is conpletely disabled, and no physicians have
opi ned that she is not disabled. Her vocational
rehabilitation specialist determ ned that she was not a
vi abl e candi date for vocational rehabilitation.

In fact, the record is devoid of support for a
finding that the claimant is not conpletely disabl ed.
As di scussed above, the potential overlay is a conponent
of her conpensable injury. The results of the
functional capacity evaluation are consistent with Dr.
Bindra' s opinion that overlay was present. There is no
ot her evidence, nedical or otherw se, to suggest that
the claimant is not permanently and totally disabl ed due
to her conpensable bilateral carpal tunnel syndrone.

| find that the claimant has proven by a
preponderance of the evidence that she is permanently
and totally disabled.

For the foregoing reasons, | nust respectfully

dissent, in part, fromthe nmgjority opinion denying
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medi cal benefits to the claimant. | would award

per manent total disability benefits. | concur with the
majority’s finding that the Court of Appeals has
previously decided the issue of our denial of the

claimant’s notion to reopen her claim in Kirkendol ph v.

DF&A Revenue Services Division, CA 08-668 (Sept. 30,

2009) .

PH LI P AL HOOD, Conm ssi oner



