BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F805114

LAVWRENCE JONES,

EMPLOYEE CLAI MANT

UNI VERSI TY OF ARKANSAS AT

Pl NE BLUFF,

EMPLOYER RESPONDENT NO. 1

PUBLI C EMPLOYEE CLAI Ms DI VI SI ON,
| NSURANCE CARRI ER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
Dl SABI LI TY TRUST FUND RESPONDENT NO. 2

OPI NION FI LED APRIL 30, 2010

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GARY DAVI S, Attorney
at Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE RI CHARD S.
SMTH, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRI STY L.
KING Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed as nodified.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed Cctober 5, 2009. The administrative |aw judge
found that the claimnt proved he was entitled to 60% wage-

| oss benefits. After reviewing the entire record de novo,
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the Full Comm ssion finds that the clai mant proved he was
entitled to wage-loss disability in the amount of 30%
. H STORY

Lawrence A. Jones, age 52, testified that he was a high
school graduate with no additional education. M. Jones
testified that he worked as a printer for his father for 20
years. The cl aimant operated printing presses for the
Arkansas Departnent of Correction for approximately 17
months. The claimant testified that he al so perforned
printing duties for two other conpanies.

The claimant testified that he was hired at University
of Arkansas at Pine Bluff (UAPB) in COctober 2001. The
cl ai mant described his job at UAPB: “Mainly as the pressnman,
printer and cutter operator, truck unloader, just pretty
much - | was the only man in the shop.” The cl ai mant
testified that the job involved lifting “Cartons of paper,
whi ch probably - sone of them weigh in excess of 200 pounds
or so. |It’'s pretty nuch all heavy lifting - cutting paper,
| oadi ng presses with paper. Paper gets pretty heavy pretty
qgui ck. | was unloading trucks and pulling the pallets in

and out. The claimant testified that his work required

lifting overhead, pushing, pulling, bending, and stretching.
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The claimant testified that he was involved in a work-
rel ated accident with the respondents in 2003: “I was
runni ng the press and reached down and grabbed a sheet of
paper and come up with a crick in nmy neck.” The clai mant
agreed at hearing that Dr. P.B. Sinpson performed surgery at
C6-7 in Cctober 2003, and that the claimnt received a 15%
anatom cal inpairment rating. The claimant testified that
he recei ved benefits fromthe respondent-carrier and
returned to full-duty work.

The parties stipulated that the claimant sustained a
conpensabl e neck and | eft shoulder injury on or about My
20, 2008. The claimant testified, “I was attenpting to put
a plate on where you have to pull up with your left armon
the Heidelberg. | was pulling real hard, trying to get it
In position right, and ny left armstarted aching and these
two fingers and ny hand went nunb....l went in the next
norning and we filled out all the proper paperwork.”

Dr. Lester Al exander exam ned the claimnt on May 21
2008:

This is a 50-year-old mal e patient who cones in
t oday conplaining of pain in his |left shoul der and
in the left side of his neck and left arm He

states that he was holding up a part of his
printing press and he felt a sharp pain in his arm
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and shoul der. He has been experienci ng sone

i nvoluntary jerking novenents of this arm when he
tries to raise it up and he states that he cannot
hol d his armup above chest height. He also has
pain which radiates fromthe neck out to the
shoul der and down the arm Past history reveals
he has had cervical disk surgery a few years ago,
but he states that he was not havi ng any probl ens
prior to this injury today....

Dr. Al exander assessed “Left shoul der strain and
cervical strain with nuscle spasns.”

The claimant testified that he did not return to work
after the May 20, 2008 conpensable injury. Dr. Earl Peeples
exam ned the claimant on June 4, 2008 and assessed “Left
upper extremty pain, status post ACF C6-C7 with suggestion
of possible C5 nerve root involvenent.”

The record contains a University of Arkansas at Pine
Bl uf f menmorandumto Cynthia Anderson, Human Resources, from
Beverly Arthur, Printing Services, dated June 4, 2008:

Lawr ence Jones current position is that of
Pressman. His duties require physical activity
including lifting, pulling, loading, etc. The
position includes operating and nmai ntaining a four
col or press and other printing equi pnent.

There are no light duties associated with this

position that can be perforned in lieu of the
primary duties and responsibilities.
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Dr. Peeples arranged an MRl of the claimant’s cervica
spi ne, which was done on June 10, 2008 with the foll ow ng
| mpr essi on:

1. Promnent |left paracentral annul ar bul ge at
C5-6 with central canal narrow ng.

2. Bilateral significant foram nal stenosis C5-6
from underlyi ng broad-based annul ar bul ge and
endpl ate and facet changes.

3. Miltilevel foram nal stenosis of underlying
nore chroni c bony arthropathy and bony fusion...

Dr. Peeples referred the claimant to Dr. P.B. Sinpson
Dr. Sinpson exam ned the claimant on July 25, 2008:
This is a gentleman | did a C6-7 L-sided disk on

back in Cct 2003. He did well after that. Back
in April or so, he started having a little pain

towards his L shoul der and chest....About 2 nps
ago he was pulling on sonething and had severe
pain in his neck and L shoulder....He had an MR

whi ch shows he has a disk protrusion at C5-6 and
he has a | ot of degenerative changes at 6-7 where
he had his fusion. He conplained mainly of L arm

pain....
| am not sure he does not have a big central disk
at C5-6 on his MRI....l amgoing to do a nyel ogram

and a post mnyel ogram CT and make sone
reconmendat i ons on him

The clainmant followed up with Dr. Sinpson on August 5,
2008: “He had an MRl which shows he has a disk protrusion at
C5-6 and he has a | ot of degenerative changes at C6-7 where
he had his fusion....|l did a cervical nyel ogranf post CT scan
that showed this al so.... PLAN/SURGERY: Anterior Cervical

Fusion/allograft/plate at C5-6 on the left.”
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Dr. Sinpson perforned an operation on August 5, 2008:
“Rermoval of hardware from C6-7. Anterior cervica
di skectony with fusion with Allograft and plating at C5-6."
The pre- and post-operative diagnosis was “Herniated nucl eus
pul posus at C5-6, central and |lateral paracentral on the
left.”

Dr. Sinpson signed a note on Decenber 2, 2008: “There
is no further recommended treatnment for this man. He has
reached his MM with an inpairnment rating of 30%to the body
as a whole....You may want to consi der have an FCE on this
gentleman with no further treatnment in store.”

The parties stipulated that the clai mant reached
maxi mum medi cal inprovenent on Decenber 2, 2008. The
parties stipulated that the respondents accepted and were
payi ng a 15% permanent inpairnment rating. The cl ai mant
testified that he was receiving bi-weekly benefits in
connection wth a 15%rati ng.

The claimant participated in a Functional Capacity
Eval uati on on Decenber 10, 2008:

FUNCTIONAL LIMITATIONS

M. Jones denonstrates functional limtations with
material handling as he did not denonstrate the
ability to lift over 40 Ibs. fromthe floor to

knuckl e | evel or over 25 |bs. bimanually when
lifting to shoulder level. M. Jones also did not
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exhibit the ability to lift up to 20 Ibs. with his
LUE and up to 25 Ibs. with his RUE when lifting to
shoul der level. M. Jones denonstrated limted
cervical spine AROM with sl ow and guarded novenent
patterns throughout testing. M. Jones also

denonstrated limted AROM of the | eft shoul der and

he did not exhibit the ability to perform work
with this extremty above shoul der | evel.

CONCLUSIONS
M. Law ence Jones conpl eted functional testing on
this date with reliable results.

Overall, M. Jones denonstrated the ability to
performwork within the MEDI UM Physi cal Denand
Classification as defined by the US Dept. of
Labor’ s gui delines over the course of a nornal
wor kday with the Iimtations noted above.

A pre-hearing order was filed on May 27, 2009. The
cl ai mant cont ended, anong ot her things, that he had received
a 15% anatom cal inpairnent rating which had been accepted.
The cl ai mant contended that he was permanently and totally
di sabled. The clainmant alternately contended that he was
entitled to a determ nation of wage-loss disability in
excess of the permanent inpairnment. The respondents
contended that the clainmant was not entitled to additional
benefits.

A hearing was held on July 9, 2009. The clai nant
testified, “I have great difficulty lifting or trying to
raise my left armup. M right armis better, but ny left

armis real - (indicating). It hurts to even cone up that
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high.” The claimant testified that he suffered from chronic
pain in his neck, shoulder, and arm The claimant testified
on direct exam nation:

Q Has [Human Resources] offered you sone sort of
job there at UAPB that’s within your limtations?

A. As far as | know, | still have a job there.
Q As far as you know, you're still considered an
enpl oyee?

A. Yes, sir. They haven’'t thrown ne out yet.

Q But have they offered you sonme work there?

A. No, sir, not since ny injury....

Q ©Didthey offer to rehabilitate you in any way?
A. No, sir....

Q M. Jones, would you be physically able to do
the job of a printer/pressnan?

A , sir. 1 don't think I could with the way
ny armis. | can’'t get it high enough to do the

requ{renents of that job.
An adm nistrative |law judge filed an opinion on Cctober
5, 2009. The admnistrative |aw judge found, in pertinent
part, “8. Considering the claimnt’s age, education, work
experience, nedical evidence, notivation, post-injury
i ncome, claimant has proven by a preponderance of the
evidence that he is entitled to 60% wage | oss benefits

sustained as a result of his conpensable injury.”
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The respondents appeal to the Full Conmi ssion.

1. ADJUDI CATI ON

The wage-1oss factor is the extent to which a
conpensable injury has affected the claimant’s ability to
earn a livelihood. Eckhardt v. Willis Shaw Express, 62 Ark.
App. 224, 970 S.W2d 316 (1998). In considering clains for
permanent partial disability benefits in excess of the
enpl oyee’ s percentage of permanent physical inpairnment, the
Comm ssion nmay take into account, in addition to the
per cent age of permanent physical inpairnment, such factors as
t he enpl oyee’ s age, education, work experience, and ot her
matters reasonably expected to affect his future earning
capacity. Ark. Code Ann. 811-9-522(b)(1)(Repl. 2002).

In the present matter, the claimant is relatively
young, only age 52. The claimant is a high school graduate
with no coll ege educati on and has been gainfully enpl oyed
t hroughout his adult life, working mainly as a Pressnan.

The cl ai mant began operating a printing press for the
respondent - enpl oyer in October 2001. The claimnt credibly
testified that his work for the respondents occasionally
requi red manual |abor, including lifting, pushing, pulling,

bendi ng, and stretching. The claimnt was involved in a
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wor k-rel ated accident with the respondents in 2003. Dr.

Si mpson subsequently perforned surgery on the claimant’s
cervical spine and assigned a 15% anat om cal i npairnent
rating. The claimant eventually returned to full-duty work
for the respondents.

The parties have stipulated that the clai mant sustai ned
a conpensabl e neck and | eft shoulder injury on or about My
20, 2008. Dr. Alexander’s assessnent follow ng the
conpensabl e injury included | eft shoul der strain and
cervical strain. The claimant was referred back to Dr.

Si npson, who performed another operation on the claimnt’s
cervical spine. Dr. Sinpson pronounced maxi mum nedi ca

i nprovenent on Decenber 2, 2008 and assigned a 30%

anatom cal inpairnment rating. The parties agree that the

cl ai mant received a 15% anatom cal inpairnment rating for the
conpensabl e 2003 injury and another 15% i npai rnment rating
for the 2008 injury.

The parties have stipulated that the clai mant reached
maxi mum medi cal i nprovenment on Decenber 2, 2008. The
claimant participated in a Functional Capacity Eval uation
(FCE) on Decenber 10, 2008 and gave reliable results for

effort. It was concluded follow ng the FCE that the
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clai mant had functional limtations in material handling,
lifting, and performing work with his |left upper extremty
above shoul der |l evel. However, the FCE did not show t hat
the clai mant was permanently and totally disabled from
wor ki ng. Rather, it was shown that the clai mant
“denonstrated the ability to performwork within the MEDI UM
Physi cal Demand C assification as defined by the US Dept. of
Labor’ s gui delines over the course of a normal workday with
the imtations as noted above.”

The record therefore indicates that the claimnt has
per mmnent physical restrictions but is not permanently and
totally disabled. W note that the respondent-enpl oyer
woul d not allow the claimant to return to |ight duty, even
before the claimant’s conpensabl e surgery and resulting 15%
anatom cal inpairnment rating. A UAPB nenorandum i ntroduced
into the record clearly shows that there was no |ight duty
involved in the claimant’s enpl oynent position as a
Pressman. The Full Conm ssion finds that the claimant has
sust ai ned wage-1oss disability in the amount of 30% The
record currently indicates that the clai mant has not been
allowed to return to restricted work for the respondents,

but the record also shows that the claimant is able to
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per form medi um work duties as shown on the Functi onal
Capacity Eval uation

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant has sustai ned wage-
| oss disability in the amount of 30% The Full Commi ssion
therefore affirns as nodified the adm nistrative | aw judge’s
award of wage-loss disability. W find that the May 20,
2008 conpensable injury was the major cause of the
claimant’ s 30% wage-| oss disability. The claimant’s
attorney is entitled to fees for legal services in
accordance with Ark. Code Ann. 811-9-715(Repl. 2002). For
prevailing in part on appeal to the Full Comm ssion, the
claimant’s attorney is entitled to an additional fee of five
hundred dollars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (Repl . 2002).

T IS SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in part.
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CONCURRING & DISSENTING OPINION

| must respectfully concur & dissent fromthe
maj ority opinion which erroneously reduces the
Adm ni strative Law Judge’s award of 60% wage-|oss disability
to 30% Based upon a de novo review of the record in its
entirety, | find that the preponderance of the evidence of
record clearly shows that the claimant has sustai ned wage-
| oss disability greater than 30% therefore, while | concur
inthe myjority's finding that the claimant is entitled to
wage-1 oss disability, | nust respectfully dissent fromthe
majority’s limted award. As did the Adm nistrative Law
Judge, | find that the evidence of record clearly supports
an award of 60% wage-| oss disability.

Pursuant to Ark. Code Ann. 811-9-522(b)(1) the
Comm ssion has the authority to increase a claimant’s
disability rating when a claimant has been assigned an
anatom cal inpairnment rating to the body as a whole. See

Lee V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W3d

449 (2005). The wage-loss factor is the extent to which a
conpensabl e injury has affected the claimant's ability to
earn a livelihood. 1d. In determ ning wage-| oss

disability, the Conm ssion nay take into consideration such
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factors as the claimant’s age, education, work experience,
and other matters reasonably expected to affect his or her
future earning capacity. Ark. Code Ann. 811-9-522 (b) (1).
Such other matters include notivation, post-injury incone,
credibility, demeanor, and a multitude of other factors.

G ass v. Edens, 233 Ark. 786, 346 S.W2d 685 (1961); City

of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W2d 130 (1990), 54 Ark. App. 130, 923 S.W2d 886 (1996).
At the tinme of the hearing, the claimnt was 52
years old. He has worked al nost exclusively in the printing
and printing press industry. He has a 30% per manent
i mpairment rating to the body as a whole. Due to the
claimant’s inpairnment rating, 30%due to two fusion
surgeries; age, 52; education, high school; and the
claimant’ s work experience, alnost exclusively in the
printing press industry, to which he will not be able to
return, as well as the fact that the clai mant has been
unable to find suitable enploynent, | find that the
Adm ni strative Law Judge was correct in awarding the

cl ai mant 60% wage-| oss disability. The majority’ s reduction
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of the Administrative Law Judge’s award i s not supported by
t he evidence of record.

For the aforenentioned reasons | nust respectfully
di ssent.

PH LI P A HOOD, Conm ssioner



