
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F303473

TIM JOHNSON, EMPLOYEE    CLAIMANT

ARKANSAS STEEL ERECTORS, 
EMPLOYER RESPONDENT NO. 1

COMMERCE & INDUSTRY INS. CO./
AIG CLAIMS SERVICE, INSURANCE
CARRIER/TPA RESPONDENT NO. 1

ERIN, INC., EMPLOYER RESPONDENT NO. 2

ROBERT S. HARRIS, JR., EMPLOYER RESPONDENT NO. 3

ORDER FILED MARCH 25, 2010

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE NEAL CHAMBERLAIN,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE SARAH
GREENWOOD, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 and No. 3 were represented by the
HONORABLE MATTHEW R. HOUSE, Attorney at Law, Little
Rock, Arkansas.

ORDER

This matter comes on for review before the

Commission on claimant’s Motion to Modify Opinion and

Order. After our consideration of claimant's motion and

all other matters properly before the Commission, we

find that claimant's motion should be granted, in part,

and denied, in part.
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On November 11, 2009 the Arkansas Court of

Appeals entered an Opinion holding that the Commission

erred in deciding that it had jurisdiction over

Johnson’s tort claims against Erin, Inc., and Mr. Harris

in his persona as sole owner of Erin, Inc.:

In this appeal, Johnson contends
that the Commission erred in
concluding that it had jurisdiction
over his tort claims against Erin,
Inc. and Harris and in deciding that
Erin, Inc. and Harris were immune
under Arkansas Code Annotated
section 11-9-105(a)(Repl. 2002). We
agree, and therefore, reverse and
remand.

On February 18, 2010, the Commission entered

an Opinion and Order:

The Arkansas Court of Appeals has
reversed and remanded in the above-
styled matter. Johnson v. Ark. Steel
Erectors, No. CA08-1143(Nov. 11,
2009). In accordance with the
Court’s mandate, the Full Commission
reverses the administrative law
judge’s finding that Erin, Inc. is
protected by the exclusive-remedy
provisions of Ark. Code Ann. §11-9-
105(a). Thus, the Workers’
Compensation does not have
jurisdiction over the claimant’s
tort claims against Erin, Inc..

In the claimant’s Motion to Modify Opinion and

Order, the claimant first requests that the Commission

modify its February 18, 2010 Opinion and Order to state
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that the Commission does not have jurisdiction over

Johnson’s tort claims against both Erin and Mr. Harris.

We agree that the February 18, 2010 order should be

modified, and hereby modify the February 18, 2010

Opinion and Order to read as follows:

The Arkansas Court of Appeals has
reversed and remanded in the above-
styled matter. Johnson v. Ark. Steel
Erectors, No. CA08-1143(Nov. 11,
2009). In accordance with the
Court’s mandate, the Full Commission
reverses the administrative law
judge’s finding that Erin, Inc. is
protected by the exclusive-remedy
provisions of Ark. Code Ann. §11-9-
105(a). Thus, the Workers’
Compensation does not have
jurisdiction over the claimant’s
tort claims against Erin, Inc., and
Mr. Harris, in his persona as sole
owner of Erin, Inc..

To clarify, Mr. Harris has two “personas.” One

is the owner of Arkansas Steel Erectors, the employer

for purposes of the claimant’s workers’ compensation

claim. In his employer persona, Mr. Harris is protected

by the exclusive remedy provision of the Arkansas

workers’ compensation act. The exclusive remedy is

provided to protect employers against tort claims

brought by employees for actions of the business by

which they were employed. The employer/employee

relationship is the basis for exclusive remedy
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protection. Mr. Harris, in his persona as sole owner of

Erin, Inc., is not the claimant’s employer. The claimant

was not employed by Erin, Inc. As there is no

employer/employee relationship between Erin, Inc. and

Mr. Harris in his persona as sole owner of Erin, Inc.,

Mr. Harris cannot be covered by the exclusive remedy

provision of the Arkansas workers’ compensation act for

the purposes of a tort claim against him and Erin, Inc..

This Commission does not have jurisdiction

over the claimant’s tort claims against Mr. Harris and

Erin, Inc.. As the Commission does not have jurisdiction

over these claims, the claimant’s second request, that

the Commission enter an Order transferring his tort

claims against Erin, Inc. and Mr. Harris to the White

County Circuit Court must be denied. Jurisdiction over

the claimant’s tort claims against Erin, Inc. and Mr.

Harris lies with the White County Circuit Court, not

with this Commission. As the Commission lacks

jurisdiction over the claimant’s tort claims, the

Commission cannot enter an order regarding said tort

claims. As such, the claimant’s request to have the

Commission enter an order transferring the claimant’s

tort claims to the White County Circuit Court is hereby



Johnson - F303473 5

denied.

Accordingly, we find that claimant’s Motion to

Modify Opinion and Order should be, and hereby is,

granted, in part, and denied in part.

IT IS SO ORDERED.

______________________________
PHILIP A. HOOD, Commissioner 

Chairman Bell concurs.

CONCURRING OPINION

I concur with the majority opinion.  Although

I am inclined to simply adopt and incorporate the

mandate as issued by the Court of Appeals, the

Commission is charged with implementing the Court’s

instructions.  The Court of Appeals does not clearly

hold, in the last paragraph of its November 11, 2009

Opinion, that the claimant may proceed with a tort claim

against Robert S. Harris, Jr.

Nevertheless, I concur with the majority
opinion.

__________________________
A. WATSON BELL, Chairman
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Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion granting the claimant’s motion in part.  In my

opinion, the majority has read something into the Court

of Appeals opinion that was not there.  The Court broke

its decision into three separate sections (1)

Constitutional limitations, (2) Historical Facts, and

(3) Discussion.  Under the Discussion section, the Court

further separated its analysis into three parts, (A) The

Zenith case is distinguishable, (B) Importance of the

employment relationship in limiting tort liability, and

(C) Erin, Inc. is not the injured employee’s employer. 

This third section only holds that Erin, Inc. is not the

claimant’s employer, because Harris’s relationship as

owner of the claimant’s employer does not bootstrap an

employment relationship between the claimant and other

businesses owned by Harris.  In this regard, the Court

specifically stated: “The fact that Harris owns both ASE

and Erin, Inc. cannot create an employment relationship

between [claimant] and Erin, Inc., that did not, in

fact, exist.”  The Court further clearly stated that

“Harris’s ‘persona’ as majority owner of ASE makes him
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[claimant’s] employer under our workers’ compensation

laws, but his ‘persona’ as sole owner of Erin, Inc. does

not.”  As the owner of ASE, Harris is, therefore,

protected under the exclusive remedy provision of A.C.A.

§ 11-9-105(a).  I do not read the Court of Appeals

decision to find that the exclusive remedy provisions do

not apply to Harris.  On the contrary, the Court

specifically held that Harris was the claimant’s

employer through his “persona” as the majority owner of

ASE.  The real question is whether Harris’s dual

“personas” allows him to be sued in Tort yet maintain

his exclusive remedy protection in Workers’

Compensation.  I believe this question is answered by

the statute itself which specifically states in

pertinent part: 

... and the remedies and rights
provided by the chapter shall in
fact be exclusive regardless of the
multiple rules, capacities, or
personas the employer may be deemed
to have.  

A.C.A. § 11,8,195(a).  See also Estate of Donley v. Pace

Ind., 336 Ark. 101, 984 S.W.3d 421 (1999) where the

Court refused to expand the dual persona exception which

the legislature unequivocally annulled.  Accordingly, I
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find that this Commission has exclusive jurisdiction

over Harris with regard to any and all claims the

claimant may have against Harris as a result of his

March 27, 2003, compensable injury.

_______________________________
KAREN H. McKINNEY, Commissioner


