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CLAIM NO. F603480

AUBREY INGRAM, EMPLOYEE                        CLAIMANT

ROLL OFF SERVICE, INC., EMPLOYER   RESPONDENT 

CANNON COCHRAN MANAGEMENT
SERVICES, INC., INSURANCE CARRIER           RESPONDENT
 
     

OPINION FILED FEBRUARY 25, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 29, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on February 26, 2009, and
contained in a pre-hearing order filed
February 27, 2009, are hereby accepted
as fact.

2. The claimant has proven by a
preponderance of the evidence that the
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additional medical treatment offered by
Dr. Arnold is reasonable and necessary
medical treatment for his compensable
left knee difficulties.

3. The respondents shall bear the cost of
that treatment and related diagnostic
testing.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 29, 2009,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant proved by a

preponderance of the evidence that he was entitled to

additional medical treatment for his compensable left
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knee injury.  Based upon my de novo review of the

record, I find that the claimant has failed to meet his

burden of proof.  

The claimant sustained an admittedly

compensable injury on March 18, 2006 when he slipped and

fell on an oil spill.  The claimant underwent a left

knee arthroscopy, partial medial meniscectomy,

chrondroplasty of the medial femoral condyle performed

by Dr. Ray Mitchell.  The claimant reported some

buckling episodes in May of 2006 and again in June of

2006.  He complained to Dr. Mitchell about a fall he

took while in physical therapy and an injury that

happened when he was pushing his daughter in a swing in

a park.  

Dr. Mitchell ordered a post-surgical MRI. 

That MRI had the following findings:  

The patellofemoral compartment is
intact with maintenance of the
articular cartilage and retinaculum. 
A small amount of joint effusion is
present.  No distinct loose bodies
are identified. 

The quadriceps tendon, patellar
tendon, ACL, PCL, and medial and
lateral collateral ligaments are
normal.  Specific attention to the
ACL demonstrate intact fibers and no
evidence of inflammation.  

The lateral meniscus is normal. 
There is some attnetuation of the
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posterior horn of the medial
meniscus, consistent with previous
partial meniscal resection.  No re-
injury to the meniscus is
identified.  There is no evidence of
chrondromalacia or focal
osteochondral injury.  The bones are
normal.  No soft tissue masses are
identified.

  
It is of note that this MRI was performed

after the claimant reported the buckling episodes and

after the report of the incident at physical therapy and

the incident in the park with the claimant’s daughter. 

Dr. Mitchell reported that the MRI looked great.  He

told the claimant to resume his usual activities and

related any giving-way episodes to the claimant’s

obesity.  The claimant was then released on August 15,

2006, with a 2% permanent anatomical impairment rating. 

The claimant asked for a second opinion and

was referred to Dr. Christopher Arnold.  Dr. Arnold

noted that the claimant was 6'3" tall and weighed 310

pounds.  Dr. Arnold stated that the claimant might have

a chondral defect.  He recommended rescoping the

claimant’s knee but nothing was done.  The claimant did

not see Dr. Arnold again for almost two years.  The next

report from Dr. Arnold is dated April 23, 2009.  At that

time, Dr. Arnold stated that the claimant had a
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“probable new chondral defect.”  He again told the

claimant that he needed to have a scope of the knee. 

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Repl. 2002). However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Norma Beatty v.

Ben Pearson, Inc., Full Workers’ Compensation Commission

Opinion filed February 17, 1989 (Claim No. D612291).

When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, we

must analyze both the proposed procedure and the

condition it is sought to remedy. Deborah Jones v. Seba,

Inc., Full Workers’ Compensation Commission Opinion

filed December 13, 1989 (Claim No. D512553). Also, the

respondent is only responsible for medical services

which are causally related to the compensable injury.

The evidence demonstrates that the claimant

has not had any medical treatment for his knee since

2007.  It was not until almost two years later that the

claimant went back to Dr. Arnold complaining of knee

pain again.  The claimant’s x-rays were negative and the

MRI that was taken after the claimant’s 2006 injury were
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all negative.  The MRI done right after surgery showed

that the claimant’s knee was stable.  

Dr. Arnold has opined that the claimant’s

current problems are attributed to that initial injury

in March of 2006.  However, Dr. Arnold’s opinion is

based purely on speculation.  He said several times that

he thought the claimant might have a chondral defect and

he thought the claimant might have a new injury.  If the

claimant had some type of new injury, that is the cause

for his need for treatment at this point.  Even if the

claimant had a third MRI, and it showed some new

problem, it would not be associated with the original

injury.  If the third MRI showed the same thing as the

second MRI, there is no need for it to be performed

because the second MRI showed that there was nothing

wrong with the claimant’s knee.  

Dr. Arnold did not perform any new tests.  He

relied on the MRI that Dr. Mitchell interpreted as

extremely normal.  He did not have any concrete

information that there was anything wrong with the

claimant’s knee or that it needed to be scoped because

of any particular abnormality.  As a matter of fact, all

of the evidence is to the contrary.  Even though the

claimant complained of buckling and had some specific

incidents when it happened, the MRI done after the
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surgery showed that there was nothing wrong with the

knee.  The buckling was attributed to the claimant’s

weight and it apparently did no harm to the internal

knee structure.  In other words, Dr. Arnold’s opinion

and everything that he wanted to do is based on

conjecture.  Speculation and conjecture cannot

substitute for credible evidence.  Dena Construction

Company v. Herndon, 264 Ark. 791, 575 S.W.2d 155. 

It is also curious that the claimant did not

see any doctor for almost two years between the two

visits to Dr. Arnold.  The claimant testified that he

was trying to get on social security disability and had

an open claim for a shoulder injury for which he has had

five operations.  Further, even though Dr. Arnold said

that his condition was likely a progression of his

original injury, Dr. Arnold does not specify what is

wrong with the claimant’s knee and what evidence he has

that shows there is anything wrong with the knee.  He

did not perform any tests that substantiated any

problems that require his recommended treatment. 

Another MRI is not going to be dispositive of anything

when it takes place three years after the incident.  If

it shows something was wrong with the claimant’s knee,

it has to be something that is completely unrelated and

happened after the previous MRI.  This certainly would
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be a new injury and not related to the claimant’s March

of 2006 injury.  

Simply put, when I consider the fact that the

claimant had not been to the doctor for almost two

years, the fact that Dr. Arnold only saw the claimant

twice and these visits were almost two years apart, and

the fact that the claimant had an MRI after his injury

was operated on and there was absolutely no findings

indicative of any problems, I cannot find that claimant

has proven by a preponderance of the evidence that he is

entitled to additional treatment.  Therefore, for those

reasons set forth above, I respectfully dissent from the

majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


