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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F209377 & F400618

PATRICIA HRUSKA, EMPLOYEE CLAIMANT

BAXTER COUNTY REGIONAL MEDICAL CENTER,
SELF-INSURED EMPLOYER RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES, CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH & PERMANENT AND TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 3

OPINION FILED SEPTEMBER 13, 2010

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE FREDERICK “RICK”
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondents No. 1 represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID SIMMONS,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 represented by the HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 2, 2010.
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The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over
these claims.

2. The stipulations set forth above are
reasonable and are hereby accepted. 

3. The claimant’s Proffered Exhibit 4 will be
admitted into evidence and will be given due
weight.

4. While the April 1, 2008 letter contained in
the claimant’s Proffered Exhibit 5 will not
be admitted into evidence, the balance of the
documents contained therein will be admitted
and given due weight. 

5. The respondents’ Proffered Exhibit 4 will be
admitted into evidence and will be given due
weight. 

6. The respondents’ Proffered Exhibit 5 will be
admitted into evidence and will be given due
weight.

7. The Arkansas Workers’ Compensation Act is
constitutional. 

8. The claimant has proven by a preponderance of
the evidence that the treatment of her
bilateral knees administered on and after
April 23, 2002, and which is reflected in the
medical records in evidence, was reasonable
and necessary.

9. The claimant has proven by a preponderance of
the evidence that she is entitled to either



Hruska 
F209377 & F400618

-3-

an ultrasound and/or a venous Doppler test of
her right lower extremity.

10. The claimant has proven by a preponderance of
the evidence that she is entitled to
prophylactic antibiotics prior to undergoing
a dental procedure. 

11. Because the evidence does not reflect that
the claimant is to undergo other “invasive”
procedures, and respondents No. 1 have not
indicated that they would controvert
entitlement to prophylactic antibiotics in
such instances, this issue is not yet ripe
and will be considered reserved. 

12. The claimant has not proven by a
preponderance of the evidence that she is
permanently and totally disabled. 

13. Because of the above finding, the other two
issues presented -- whether Second Injury
Fund liability exists under these claims and
whether claimant is entitled to a
controverted attorney’s fee -- are moot and
will not be addressed. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  After a de novo review

of the record, I concur on all findings of the majority but

for two.  I specifically dissent from Finding No. 9, that

the claimant has not proven by a preponderance of the

evidence that she is entitled to either an ultrasound and/or

a venous Doppler test of her right lower extremity.  I also

specifically dissent from Finding No. 12, that the claimant
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has not proven by a preponderance of the evidence that she

is permanently and totally disabled.  I join with the

majority in Findings 1, 2, 3, 4, 5, 6, 7, 8, 10, 11 and 13.

I. Venous Doppler Test

It is well settled that when an injury arises out

of and in the course of employment, the employer is

responsible for any natural consequence that flows from that

injury, the basic test being whether there exists a causal

connection between the two episodes.  Jeter v. B. R. McGinty

Mech., 62 Ark. App. 53 at 58, 968 S.W.2d 645 (1998). 

Arkansas Code Annotated §11-9-508(a) requires employers to

provide an injured employee such medical treatment as may be

necessary in connection with the injury.  Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  The

claimant must prove by a preponderance of the evidence that

medical treatment is reasonable and necessary for the

treatment of a compensable injury.  Geo Specialty Chem. v.

Clingham, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  It is

also the responsibility of the employer to provide “Medical

treatments which are required so as to stabilize or maintain

an injured worker.”  Artex Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.2d 845 (1983).
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Here, the majority finds that all of the

claimant’s knee treatments on or after April 2002 are

reasonable and necessary.  On March 10, 2009, Dr. Arnold

recommended a venous Doppler study to confirm that a blood

clot was not responsible for the swelling in the claimant’s

right leg.  It is not even disputed that the claimant had no

problems with her knees or legs prior to April 2002. 

Clearly, any swelling, however intermittent, has its

etiology sources in the claimant’s work-related knee

problems.  As such, I find that the respondent is

responsible for this study to determine the source of this

swelling and stabilize the claimant’s conditions as required

by Artex.   

II. Permanent and Total Disability

Permanent total disability is defined as

inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. §11-519 (e)(1).  The burden of

proof shall be on the employee to prove inability to earn

any meaningful wage in the same or other employment.  Ark.

Code Ann. §11-519 (e)(2).  The same factors considered when

analyzing wage-loss disability claims are usually considered
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when analyzing permanent and total disability claims.  See

Ark. Code Ann. §11-9-519 (c); Rutherford v. Mid Delta

Community Services, Inc.   ____Ark. App.___, ___S.W. 3d___

(2008).  Such factors include the worker's age, education,

work experience, medical evidence and any other matters

which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work

history and education.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin Electric,

32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996).

Vocational specialist Bob White performed a

vocational assessment on May 12, 2009.  Aside from her

physical limitations, his analysis considered also her age,

education, work history, and medical history.  Relevant

portions of his conclusion stated the following:

. . . Pat has had a long history of
“knee deterioration” and is now to a
point where she does not meet the
criteria of sedentary or light work as
those terms are defined.  Alternate
Sitting and Standing - In some
disability claims, the medical facts
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lead to an assessment of RFC which is
compatible with the performance of
either sedentary or light work except
that the person must alternate periods
of sitting and standing.  The individual
may be able to sit for a time, but must
then get up and stand or walk for a
while before returning to sitting.  Such
an individual is not functionally
capable of doing either prolonged
sitting contemplated in the definition
of sedentary work or the prolonged
standing or walking contemplated for
most light work.  Realistically, if able
to work, she would need an employer to
accommodate the following: unscheduled
breaks, need to lay down, come in late
or leave early, excessive absences, need
to elevate her leg and alternate sitting
and standing, at times at will.  Because
of her past level of activity I would
encourage Patricia to work in a
volunteer capacity . . . I have no
recommendations vocationally for Pat and
wish her the best in the future.

I agree with Mr. White. The claimant is 68 years

old. She is not going to be able to return to the work force

with the restrictions she is experiencing due to her knee

injury.  I would award the claimant permanent and total

disability benefits.
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For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion.

                             
PHILIP A. HOOD, Commissioner


