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KEITH A. GUNTER, EMPLOYEE                      CLAIMANT

REPLACEMENT PARTS, INC.,
EMPLOYER   RESPONDENT NO. 1

SENTRY INSURANCE COMPANY,
INSURANCE CARRIER           RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2
 
     

OPINION FILED JUNE 18, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE J. MARK WHITE,
Attorney at Law, Bryant, Arkansas.

Respondent No. 1 represented by the HONORABLE WILLIAM C.
BIRD, III, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID B.
SIMMONS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross-appeals

an opinion and order of the Administrative Law Judge

filed November 30, 2009.  In said order, the

Administrative Law Judge made the following findings of

fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed at
all times pertinent, to include December
21, 2006, when the claimant sustained a
compensable injury to his cervical spine
as a result of a specific incident, and
during which time the claimant earned an
average weekly wage of $611.53, which
generated weekly compensation benefit
rates of $408.00/$306.00, for temporary
total/permanent partial disability.

3. The claimant reached the end of his
healing period on August 12, 2008, as a
result of the compensable cervical spine
injury with a residual permanent
physical impairment in the amount of 10%
to the body as a whole.

4. When the claimant’s age, education, and
work experience are considered, the
evidence preponderates that the claimant
has sustained a loss of earning capacity
in the amount of 15% in addition to his
anatomical impairment.

5. The claimant’s present disability status
is the product of the December 20, 2006,
compensable injury alone.  Respondent
#2, the Second Injury Fund, has no
liability in this claim.

6. The medical treatment rendered to the
claimant during the May 2, 2007,
admission to St. Vincent Health System
was had pursuant to the directions of
respondents #1, and in accordance with
Southern Hospitalities v. Britain, 54
Ark. App. 318, 925 S.W.2d 81 (1996),
respondents #1 are estopped from denying
liability for the payment of same.

7. Respondents #1 shall pay all reasonable
hospital and medical expenses arising
out of the claimant’s compensable injury
of December 20, 2006.
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8. Respondents #1 have controverted the
claimant’s entitlement to wage loss
benefits in excess of the 10% anatomical
impairment and the cost of incurred
unpaid medical expenses growing out of
the claimant’s May 2 - 3, 2007,
admission to St. Vincent Health System.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 30, 2009,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the Second Injury Fund is not

liable for wage loss disability and claimant cross

appeals from the finding that the claimant only

sustained a 15% wage loss disability.  Based upon my de

novo review of the entire record, without giving the

benefit of the doubt to either party, I find that the

decision of the Administrative Law Judge should be

affirmed in part and reversed in part.  I specifically

find that the findings of the Administrative Law Judge

including but not limited to the award of medical

benefits which have not been appealed by either party

are correct and should therefore be affirmed.  I further

find that the award of 15% wage loss disability is
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correct and should, likewise, be affirmed.  However, I

specifically find that the Administrative Law Judge

erred in failing to find Second Injury Fund liability.  

The claimant sustained an admittedly

compensable to his head, neck and eye when he fell on

December 21, 2006.  At the time of this injury, the

claimant was employed by respondent employer as a truck

driver.  Claimant eventually underwent a cervical fusion

and was assessed with a 10% anatomical impairment which

was accepted by respondents.  

Prior to working for respondent employer, the

claimant worked primarily as a mechanic.  However, due

to numerous problems with his knees, the claimant was

forced to leave his employment as a mechanic and take a

job as a truck driver earning less money.  The record

reflects that claimant’s knee problems began in junior

high school playing football.  In college, the claimant

was forced to quit the football team due to more

injuries and surgeries on his knees.  Claimant later

sustained injuries to his knees when he was struck by a

car and fell off a roof.  According to the claimant he

has had approximately 14 surgeries on his knees

combined.   Claimant’s most recent knee injury, prior to

going to work for respondent employer involved a work

related incident when his foot slipped as he was loading
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a trailer and he slipped and fell.  At that time, Dr.

Gordon Newbern performed a lower tibiostomy on claimant

right knee.  The medical records reflect that the

claimant was assigned a 30 permanent impairment rating

as a result. Following this injury and surgery, the

claimant was no longer able to bend his knee and thus

unable to perform his job duties as a mechanic.

The underlying purpose of the Second Injury

Fund statute is to limit the employer’s liability to the

amount of disability or impairment suffered by the

employee during his employment with that employer, and

to thereby encourage hiring of the handicapped. Mid-

State Construction Co. v. Second Injury Fund, 295 Ark.

1, 746 S.W.2d 539 (1988); See also, Ark. Code Ann. §11-

9-525. When it is determined that through the

combination of a preexisting condition and a current

compensable injury the claimant has sustained a

disability greater than would have resulted from either

of them alone, the statute provides that the claimant

shall be fully compensated for his current disability.

Weaver v. Tyson Foods, 31 Ark. App. 147, 790 S.W.2d 442

(1990); See also, Ark. Code Ann. §11-9-525.

The guidelines for Second Injury Fund

liability, codified at Ark. Code Ann. §11-9-525(3)&(4),

state that the Second Injury Fund may be subjected to
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liability if a claimant suffers from a permanent

impairment, whether or not that impairment is the result

of a compensable injury. Second Injury Fund v. Furman,

60 Ark. App. 237, 961 S.W.2d 787 (1998). Moreover, a

preexisting impairment can either be work related or

nonwork-related and need not include wage loss. Id. 

The liability of the Second Injury Fund comes

into question after three hurdles have been overcome.

Weaver, supra; citing, Mid-State, supra; see also,

Chamberlain Group v. Rios, 45 Ark. App. 144, 871 S.W.2d

595 (1994). First, the employee must have suffered a

compensable injury at his present place of employment.

Mid-State, supra; Weaver, supra; Chamberlain, supra.

Second, prior to that injury, the employee must have had

a permanent partial disability or impairment. Mid-State,

supra; Weaver, supra; Chamberlain, supra. Third, the

disability or impairment must have combined with the

recent compensable injury to produce the current

disability status. Mid-State, supra; Weaver, supra;

Chamberlain, supra. In addressing Second Injury Fund

liability, the determination of whether an employee

suffered a preexisting impairment in addition to any

disability which resulted from a work-related injury is

a factual one and to be made by the Commission.

Chamberlain, supra. However, before the Second Injury
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Fund can be liable to pay for an injury, the employee’s

prior impairment must have been of a physical quality

sufficient in and of itself to support an award of

compensation had the elements of compensability existed

as to the cause of the impairment. See, Mid-State,

supra. As the court in Mid-State explained, “[i]t is the

substantial nature of the impairment which is

emphasized...” Id.

In addition, “where there is medical evidence

that the two injuries combined to produce the current

disability rating, contradictory evidence that the

claimant was able to return to the same type of labor

after his first injury is not determinative of the

Second Injury Fund’s liability.” POM, Inc. v. Taylor,

325 Ark. 334, 337, 925 S.W.2d 790, 791 (1996). Further,

an employee’s ability to return to the same work

following a prior injury is simply not determinative of

the Second Injury Fund’s liability. Id.

In the present case, all three hurdles for

Second Injury Fund liability have been meet.  The

claimant sustained a compensable injury to his neck at

his present place of employment.  The claimant had a

pre-existing disability or impairment to his knees with

a 30% disability having been assigned to the claimant’s

right lower extremity prior to his most recent
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compensable injury.  Finally, claimant’s most recent

compensable injury to his neck has combined with his

pre-existing disability to his knees to produce his

current disability status, which is greater than the

disability stemming from his current compensable injury

alone.  In this regard, I find that the claimant’s knee

injuries resulted in both a permanent impairment and

wage loss disability as evidenced by the medical records

and claimant’s own testimony that he was forced to seek

employment earning less wages after his tibiostomy

procedure.  Moreover, even after the claimant’s recent

compensable injury, he was approved for Social Security

Disability after the disability doctor examined both of

the claimant’s knees.  Pursuant to the claimant’s

deposition testimony, his Social Security Disability

evaluation did not even including any findings with

regard to his neck.  Since being approved for Social

Security Disability, the claimant has undergone a total

knee replacement on the left knee, and anticipates

undergoing a total knee replacement on the right knee

sometime in the future.  

Although the claimant is unable to move his

neck far and he has trouble riding a car for extended

period of time, the evidence reveals that claimant’s

knees are the main reason the claimant has sustained any
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wage loss disability. Accordingly, I find that the

claimant’s pre-existing disability or impairment has

combined with his most recent compensable injury to

produce the claimant’s current wage loss disability of

15%.  Therefore I find that the Second Injury Fund is

liable for the claimant’s wage loss disability.

_______________________________
KAREN H. McKINNEY, Commissioner


