NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON
CLAI M NO. F700802
S.C. GREGORY, EMPLOYEE CLAI MANT

TYSON POULTRY, | NC.,
SELF- I NSURED EMPLOYER RESPONDENT NO. 1

DEATH AND PERVANENT TOTAL
DI SABI LI TY TRUST FUND, CARRI ER RESPONDENT NO. 2

OPI NI ON FI LED AUGUST 19, 2010

Upon review before the FULL COW SSI ON, Little Rock, Pul aski
County, Arkansas.

Cl ai mant represented by the HONORABLE ROBERT R CORTINEZ 11,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE E. DI ANE
GRAHAM Attorney at Law, Fort Smth, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRI STY KI NG,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirnmed and Adopt ed.

CPI NI ON AND CORDER
Cl ai mant appeal s from a deci sion of the
Adm ni strative Law Judge filed Novenber 17, 2009.
The Adm nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw
1. The Arkansas Wrkers’ Conpensati on

Commi ssion has jurisdiction of this
claim
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The enpl oyer/ enpl oyee rel ati onship existed on
May 11, 2005, when the clai mant sustained a
conpensable injury to his left knee.

The claimant’s earnings were sufficient to
entitle himto conpensation rates of $423.00
for tenporary total disability benefits and
$317.00 for permanent partial disability
benefits.

Respondent No. 1 accepted the claimant’s |eft
knee injury as conpensable, paid tenporary
total disability benefits, nedical expenses,
and paid a 19% permanent partial inpairnment
rating to the left lower extremty which was
assigned January 12, 2007.

Respondent No. 1 has controverted the
claimant’ s total knee replacenment on January
24, 2008, and any benefits that flow

t her ef rom

Respondent No. 1 has paid short-term
di sability and group health benefits.

The claimant has failed to prove by a
preponderance of the evidence that his need
for additional nedical treatnment from Dr.
Newbern, specifically the total knee

repl acenent on January 24, 2008, was causally
related to the conpensabl e work-rel at ed
injury of May 11, 2005.

The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to any indemity benefits associ ated
with the January 24, 2008, total knee

repl acenent .

The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to tenporary total disability
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benefits from January 24, 2008, until a date
yet to be determ ned.

10. The clainmant has failed to prove that he is
entitled to additional permanent parti al
di sability benefits.

11. The claimant has failed to prove that he is
permanently and totally disabled as a result
of the conpensable work-related injury of My
11, 2005.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credible evidence, correctly applies
the law, and should be affirnmed. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Comm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion

on appeal .
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I T 1S SO ORDERED.

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion. After a de novo review of the record, | find that
t he respondents are liable for the total knee repl acenent
performed on January 24, 2008 and all benefits that flow
t heref rom

The Court of Appeals addressed a claimfor nedical
benefits under strikingly sim/lar circunstances as those

presented by the case at hand, in Wllians v. L&W

Janitorial, Inc,, 85 Ark. App. 1, 145 S.W3d 383 (2004).

There, the claimnt suffered a conpensable injury to her
knee and, as a result, had surgery which was accepted and
paid for by the respondent. Wen she experienced additi onal

probl ens and needed further surgery, in the formof a knee



Gregory - F700802 -5-

repl acenent, the respondent denied responsibility. The

enpl oyer took the position was that the additional nedical
treatnent requested was for pre-existing degenerative
changes and not causally related to the original conpensable
injury. The claimant in WIllians had significant pre-

exi sting degenerative findings which her doctors agreed were
not caused by the injury. The doctors also agreed that the
degener ati ve changes where not the “major reason” for the
need for additional treatnent and that “nost of the cause”
for the knee repl acenent pre-existed her injury. However,

t he nedi cal opinions established that the conpensable injury
was “a factor” in the claimant’s need for surgery. Based on
this nmedical evidence, the Conm ssion denied the claim
finding that: (1) the claimant had failed to prove a causal
connection between the conpensable injury and the requested
surgery; (2) that the claimant was synptomatic prior to the
i ncident at work and woul d have required surgery regardl ess
of the work-related injury due to the progressive nature of
the di sease; (3) the surgery was recommended to treat the
pre-existing arthritis, not the work-related injury; and (4)
there was no evidence that the degenerative di sease was

wor sened by the injury. The Court of Appeals reversed the
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Cormmi ssion’s deci sion and remanded the case for an award of

benefits, stating:

Bot h doctors can be fairly said to have
testified that appellant’s fall at work
was not the mmjor cause, but that it

was, at least, a factor in her resulting
inability to work and need for knee-

repl acenent surgery...the Conm ssion had
found that appellant had failed to prove
a causal connection between her
conpensabl e injury and her need for

t ot al - knee-repl acenment surgery.

Mor eover, the Commi ssion concl uded that
‘[t]here is no evidence that the
degenerative di sease was worsened by the
work-related injury.” Even review ng
the evidence in the light nost favorable
to the Commi ssion’s findings, we
conclude that they are not supported by
substantial evidence. Appellees had to
t ake appellant as they found her, and

t he conpensable injury that she suffered
was a factor in her need for the
addi ti onal surgery. (enphasis added.)

Therefore, in clainms for nmedical benefits, a
causal connection is established when the conpensable injury
is found to be “a factor” in the resulting need for nedical
treatment, even though the conpensable injury is not the
maj or cause of the disability or need for treatnent.

Wllians v. L & W Janitorial, Inc., supra.

Here, the claimant’s treating surgeon, Dr. Gordon

Newbern, opined that the claimant needed knee repl acenent
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surgery due to his on-the-job conpensable injury of May 11,
2005. daimant’s left quadricep nmuscle had been ripped from
his knee as a result of a fall froma “shaker” table while
cl eaning the Tyson chi cken plant for weekly USDA
i nspecti ons.

The uncontroverted testinmony received by the
Adm ni strative Law Judge was that, prior to the claimant’s
injury to his left knee of May 11, 2005, the clai mant had
never injured his |left knee or any other part of his body
that required any hospital stays or any mnedical treatnent
other than a one-time doctor’s visit. |In addition, the
uncontroverted testinony by the claimant was that he hadn’t
sust ai ned any other injury, other than his work-related | eft
knee injury, since the date of May 11, 2005.

The claimant’s injury was severe and di sabli ng.
He testified at the hearing that “l realized that nmy kneecap
had noved up into ny thigh and I knew | was in trouble”.

The cl ai mant was seen at St. Vincent ER and
di agnosed with a potential patella or kneecap fracture and
ordered to followp with Dr. Gordon Newbern, who was the

aut hori zed treating surgeon chosen by the respondents.
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The cl ai mant was seen by Dr. Newbern on May 13,
2005. Dr. Newbern opined that he suspected “significant
injury partial or conplete tear of quadriceps tendon”, and
ordered an MRl .

On May 16, 2005, Dr. Newbern interpreted the M
report and observed a conplete rupture of the quadriceps
tendon fromthe patella after the fall while at work, and
recommended surgery. Dr. Newbern perforned the quadricep
tendon repair surgery on May 26, 2005.

On Cctober 21, 2005, six nonths post-surgery, the
cl ai mant continued to experience synptons and rel ates that
his | eft knee does not support his weight. Dr. Newbern
prescri bed additional physical therapy and comrented t hat
57-year-olds do not rebuild nmuscle strength as rapidly as
younger people and finds visible atrophy in both thighs and
cal ves.

On March 20, 2006, clainmant presented to Dr.
Newbern with tenderness and linping on the left knee. Dr.
Newbern adm ni stered steroid injections and schedul ed a
return visit wwth the potential for an additional MR. On
April 5, 2006, Dr. Newbern reports to the respondent -

i nsurance carrier his findings of atrophy, neuroma, and scar
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tissue, and that the claimant is still in his healing
peri od.

Dr. Newbern saw the clainmant on April 24, 2006
for pain and inhibited notion, and again on June 12, 2006,
when Dr. Newbern opi ned:

Persistent |ateral retinacular
area of pain and tightness
after quadriceps tendon and

| ateral retinacular repair due
to traumatic injury which
happened at work.

Surgery was schedul ed on August 3, 2006, at which
time Dr. Newbern surgically renoved retained sutures,
revised scar tissue, and a lateral retinacular release was
per f or med.

On Decenber 29, 2006, the claimant returned to Dr.
Newbern with continued pain conplaints. Dr. Newbern
suspected a | ateral neniscus tear and schedul ed an MR
whi ch showed a possible tear of the posterior horn of the
nmedi cal neniscus. The MRI shows “changes consistent with
qguadriceps tendon repair”. Dr. Newbern rel eased the
claimant at that tinme, and assigned a 19%P.1.R to the
| oner extremty.

On March 5 and March 12, 2007, the clai nant

returned to Dr. Newbern with increased pain, swelling and
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di sconfort. Dr. Newbern reconmmends another arthroscopy to
determ ne the cause of clainmant’s synpt ons.
The respondents sent the claimant to Dr. Russel
Al lison, an orthopaedic surgeon, to obtain an I.ME. Dr.
Al lison exam ned the claimant and agreed with Dr. Newbern’s
assessnent of meniscus tear and arthroscopic surgery. On
January 6, 2007, the respondents authorized arthroscopic
surgery which was perfornmed by Dr. Newbern, and a nedi al
meni scus tear was repaired and fraying cartil age | oss was
reported on the patella.
On July 30, 2007, Dr. Newbern issued an opi ni on
and st at ed:
| do believe that his work
related injury is the main
cause that has led to the
deterioration of his knee so
rapidly over the past 1-1%
years and it is the reason
t hat he woul d need a knee
repl acenent.
The respondent then sent nost of the clainmant’s
nmedi cal records to anot her orthopaedi c surgeon, Dr. Janmes M
McKenzie. Dr. MKenzie did not actually physically exam ne

the clai mant, however, on Septenber 17, 2007, he opi ned that

t he knee repl acenent was not work-rel ated.
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The majority, by affirm ng and adopting the
Adm ni strative Law Judge, has erroneously, and w thout any
nmedi cal or legal justification, afforded Dr. MKenzie's one-
time inconplete medical records review nore weight than the
opi nion of the respondent authorized treating physician. In
deposition, Dr. MKenzie admtted to never seeing the
claimant and testified that he could defer to treating
surgeon’s findings. Dr. MKenzie also testified that he
found no fault whatsoever with Dr. Newbern' s treatnent. Dr.
McKenzie states that it is possible, as the treating
physi ci an, that Dr. Newbern’s opinions are correct and
accurate. Dr. MKenzie testified that Dr. Newbern is the
only source who can give the best opinion as to the
claimant’ s medical condition. Finally, Dr. MKenzie agreed
that Dr. Newbern's report of July 11, 2008, is nedically
possi bl e and that Dr. MKenzie never even reviewed the July
11, 2008 report or any of the MRl filns.

On Cctober 19, 2007, Dr. Newbern stated:

OBJECTI VE

| have reviewed the
arthroscopic prints of M.
Gregory fromboth his surgery
on Cctober 2, 2006, and August
6, 2007. There is 1 inmge
fromthe 2006 surgery show ng
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some grade 2 chondronal aci a
changes of the nedical fenora
condyle. This is not well
described in the op report,

but the inmages do docunent
this. That surgery was a

| ateral retinacular rel ease
and renmoval of irritating
suture. The subsequent

i mges, 10 nonths |ater, show
that he went on to devel op
degenerative neniscus tear and
significant fraying of the
medi cal fenoral condyle
cartilage and the tibial

pl ateau cartilage, and fraying
of the lateral tibial
cartilage, as well.

Hi s original quadriceps
rupture occurred in May 2005,
and it was repaired at that
time. After that injury, the
knee required nobilization for
an extended period of tine,
whi ch is known to have
negative effects in the
cartilage. He has continued
to have pain and swelling in
t he knees, which has never
done extrenely well for an
extended period of tine after
this initial injury.

It is ny contention, which is
at variance with the peer

revi ew performed on ny care
and recomendations for M.

G egory, that the spiraling
degenerative change of the
knee was very nuch set in
notion by the trauna to his
knee back in 2005 and by

st eady wor seni ng of the knee
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and persistent pain. Support
for this rationale is further
present by the fact that his
right knee is continuing to do
wel I, even though he has been
carrying nore of his weight
since this all started in
2005.

If I was asked to within a
great er-t han-50% degr ee of
medi cal certainty whether his
knee woul d be nuch nore prone
to have deteriorated given the
ci rcunstances of his injury
and quadri ceps tendon repair
and subsequent inmobilization,
| would have to say that this
injury to the knee and
subsequent treatnent set in
notion the changes that have
resulted in the ongoi ng
deterioration of his knee.

At this point, it is only to
be well renmedied wth total
knee replacenent in ny

opi nion. Had there been
prol onged periods of the knee
doing well after the repair
and himcontinuing to have
trouble with the knee, then
think one could say that the
degenerative changes in the
knee being set in notion by
his injury were not related.
The history sinply does not
bear this out.

ASSESSMVENT:

Conti nued pain and swelling
from degeneration of the |eft
knee that is tenporarily
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related and set in notion by
fall froma height and acute
rupture of quadriceps rupture,
whi ch was repaired.

Dr. Newbern goes on to specifically nention that
he will send this report to the respondents, but that the
claimant may need to appeal to the workers’ conpensation
commi ssion if the respondents continue to deny the knee
repl acement surgery:

| have explained to M.
Gregory that | would wite
this letter explaining the
connection of his injury to
the current state of his knee
and ny recommendation for knee
replacenent still stands if
the Synvisc injections fail to
give himrelief.

He understands that if the
wor kers’ conpensation carrier
continues to feel that this
deterioration of the knee is
not related to his work-
related injury, then he could
appeal the case. Perhaps,
this will be done. W wll
see himback in a week to
nmoni tor his progress.

Despite Dr. Newbern’s opinion, the respondent
denied the total knee replacenent. The clai mant used his

private health insurance and the knee repl acenent surgery



Gregory - F700802 -15-

was performed on January 24, 2008. On July 11, 2008, Dr.
Newber n st at ed:

Thi s knee repl acenent was done
on a knee that already had
damaged extensor mechani sm
whi ch was a conpl ete

guadri ceps tendon rupture that
was repaired surgically.
However, this continued to
give himsynmptons. This is a
knee that had given M.
Gregory no trouble prior to
falling off of a shaker table
while at work at Tyson’s while
he was he was doing a
sanitation procedure. At that
point, the troubles with his

| eft knee started. He
continued to deteriorate and
to have significant and
gradual steady worseni ng of
his synptons. He had a

prol onged peri od of

i mmobi l'i zation while the
guadri ceps tendon repair was
healing. It is known in mnuch
of the basic science about
cartilage that inmobilization
can cause damage. Also, the
trauma of | anding on the floor
may have initiated the
deterioration of the knee
joint at that tinme, as well...

| maintain that despite a

wor ker s’ conpensati on

consul ting physician stating
that the deterioration of the
knee is not related to his
work, | woul d soundly disagree
with the assessnent. M
opinion is still firmthat M.
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Gregory’s knee did not
experience deterioration until
he suffered the fall, the
quadri ceps tendon repair, the
| ong period of inmobilization
and stiffness, subsequent
persi stent swelling with the
eventual deterioration of the
cartilage requiring knee

repl acenent. To ne, the
cause-and-effect rel ationship
is plain and obvi ous.

| agree with Dr. Newbern. He is the treating
physi ci an chosen by the respondent, and even Dr. MHKenzie
stated that he would defer to his opinion. Additionally, Dr.
McKenzie's review of the nedical records was admttedly
i nconpl ete. As such, the majority’s reliance upon Dr.
McKenzi e’ s opinion to deny this claimis erroneous.

Furthernore, in light of Wllians v. L&WJanitorial, Inc

85 Ark. App. 1, 45 S.W3d 383 (2004), | find that the
opinion of the majority is contrary to the law. Cearly,
the claimant’s conpensabl e knee injury was at |east a factor
in his need for a total knee replacenent. As stated by Dr.
Newbern, “the cause and effect relationship is plain and
obvi ous.” Substantial evidence does not support the majority

opinion, and it should be reversed.
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For the aforenentioned reasons | nust respectfully

di ssent .

PH LI P AL HOOD, Conm ssioner



