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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

order and opinion filed June 22, 2009.  The administrative

law judge found that the claimant proved she sustained a

compensable injury to her shoulder.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant did not prove she sustained a

compensable injury.    
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I.  HISTORY

Nancy Glenn, age 65, testified that she worked in

housekeeping at Saline Memorial for over 13 years.  The

claimant was examined by Dr. Melody D. St. John on January

29, 2001 for a chief complaint of Fibromyalgia.  Dr. St.

John noted, “Ms. Glenn is a 56-year-old woman who presents

for follow up.  She states she did well the first week after

she was here, then has developed a sinus infection....”  Dr.

St. John’s impression included fibromyalgia and degenerative

joint disease.  

X-ray studies of the claimant’s right shoulder were

done on December 30, 2002: “HISTORY: Fell injuring shoulder

and humerus....The bones are in anatomic position.  No

fracture or other significant radiographic abnormality is

seen.”

Dr. St. John’s impression after a September 11, 2003

follow-up visit included fibromyalgia and degenerative joint

disease.  Dr. St. John noted on September 9, 2004, “Ms.

Glenn is a 60-year-old woman with fibromyalgia that presents

for follow-up....She has pain across her shoulders and in

her lower back.”  Dr. St. John’s impression included

fibromyalgia and degenerative joint disease.  The record
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indicates that the claimant continued to schedule

approximately annual follow-up visits with Dr. St. John.    

The parties stipulated that an employment relationship

existed on or about September 25, 2007.  The claimant

testified:

Q.  Now, Nancy, we’re here today on an injury that
you sustained in September of 2007.  If you would,
explain to the Judge what happened to you in that
injury.

A.  It was on a Tuesday night; it was about 11:00
o’clock....I was in home health, and I was
vacuuming....[The vacuum] didn’t have an
adjustment on it for levels of carpet....And I
pushed it on the plush type carpet and went to
pull it back, and it yanked my arm.  And it really
hurt.  I had to turn the vacuum off, and I grabbed
my arm....The right one....And I went by the
hospital the next day.  And my manager was out in
the hallway with some other people, and I told him
that I had hurt my arm and that I could not
use that vacuum cleaner because it was too
heavy....

  
The following note was entered at Primary Care Clinic

with regard to the claimant on or about October 23, 2007:

Need letter for disability, they’ve moved the
areas I work at Saline Memorial in the
housekeeping dept.  Whatever you normally put on
the letters, I have fibromyalgia and am 63 y.o.
and can’t do what I used to anymore but I have
to work, trying to work till I’m 65.  

Another handwritten note at Primary Care Clinic was

entered on October 24, 2007, “Pt. called back.  She states
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her duties have been changed in housekeeping dept and

requires her to do more mopping and it is too painful for

her.  States she is 63 and can apply for SS benefits but

knows she will get more money if she is declared disabled. 

Wants letter from Dr. St. John.  I told her that pt’s with

fibro were not usually considered disabled but would check

with Dr. St. John next week.”  

A handwritten note dated October 29, 2007 stated, among

other things, “Told her Dr. St. John could not do letter

because she is not disabled with present Dx.”

The claimant testified that she did not work after

about November 1, 2007.    

An orthopedic specialist, Dr. Scott D. Walsh, saw the

claimant on November 12, 2007:

Ms. Glenn is a new consult today sent by Roger
Tilley here in town.  She is here for evaluation
of some numerous problems.  She reports pain in
the neck that radiates down to the hands and
shoulders.  She reports pain in the low back that
radiates into the buttocks.  She said that she is
here to be evaluated by a specialist so that
perhaps she can apply for some sort of disability. 
She said she has had fibromyalgia for years and
that the claims that she has filed they do not
recognize fibromyalgia.  She is here for further
evaluation.  She said the pain has been going
on for quite some time now....She works as a
housekeeper at Saline Memorial Hospital.  She has
not worked in about 10 days because of pain....
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Exam of her upper extremities shows palpable
pulses.  I don’t see any rotator cuff weakness. 
There are no open wounds to the upper extremities. 
She does report some pain that seems to come from
the neck and radiate across the shoulders.  She
has a lot of tenderness in the parascapular
musculature on both sides....

Dr. Walsh assessed “Muscular pain around the shoulders

and also low back pain with a little bit of sciatica.  PLAN:

I don’t see any need for aggressive orthopedic intervention

at this point.  I don’t think she has any tears in the

rotator cuff....I am going to get her into some PT for both

her shoulders and neck as well as her hips and low back. 

Beyond this I really don’t see any further need for

evaluation.  It seems that this is a chronic pain pattern

that has been termed fibromyalgia by her other physicians. 

I will be glad to see her back down the road if she needs

me.”  

The claimant filled out a Saline Memorial

Rehabilitation Services Outpatient Questionnaire on November

14, 2007.  The claimant described the nature of her problem

as “Hurting in neck shoulders & lower back.  I have

fibromyalgia.”  The claimant wrote that the problem started

“about the last of Sept.”  To the question, “3.  Was your
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problem caused by an injury or accident?”, the claimant

circled the answer, “NO.”

The claimant signed an MRI Patient Screening Form on

December 7, 2007 and was asked to describe her symptoms: “7-

9 yr shoulder and neck pain continue to get worse.”  To the

question, “Did you have an injury?”, the claimant answered

“no.”  The following impression resulted from an MRI of the

claimant’s right shoulder taken December 7, 2007:

1) 2.1 X 2.7 CM (AP, W) FULL-THICKNESS TEAR OF THE
ROTATOR CUFF IS DEMONSTRATED INVOLVING THE
SUPRASPINATUS AND INFRASPINATUS AS DESCRIBED. 
THERE IS SOME RETRACTION OF THE INFRASPINATUS TO
THE LEVEL OF THE MID ASPECT OF THE HUMERAL HEAD AT
12 O’CLOCK, AND THERE IS ASSOCIATED INVOLVEMENT OF
THE SUBSCAPULARIS WITH UNDER SURFACE PARTIAL-
THICKNESS TEAR.  NO MUSCULAR ATROPHY IS
DEMONSTRATED.
2) DEGENERATIVE TEAR OF THE SUPERIOR LABRUM IS
NOTED WITHOUT EXTENSION TO THE BICEPS TENDON.  
3) MILD TO MODERATE ACROMIOCLAVICULAR JOINT
ARTHROPATHY IS NOTED ALONG WITH MILD LATERAL
DOWNSLOPING OF THE ACROMION. 
4) OTHERWISE UNREMARKABLE MRI OF THE RIGHT
SHOULDER.

  
The claimant returned to Dr. Walsh on December 12,

2007: “She has had some pain up and down the right arm and

down the back.  She has fibromyalgia.  I really wasn’t

suspicious of a rotator cuff issue because she had good

motion and strength, but her PCP ordered an MRI which shows

a small tear....MRI: Of the shoulder was reviewed.  There is
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a small 2 x 2 cm tear that is not retracted.  She also has

some minimal spurring in the cervical spine, but no discrete

nerve being compressed.”  Dr. Walsh assessed “Continuing

right arm pain,” and he recommended conservative treatment.  

The claimant signed a Form AR-N, Employee’s Notice Of

Injury, on December 17, 2007 and wrote that she had injured

her Right Shoulder at Saline Memorial Hospital.  In the

Accident Information section of the Form AR-N, the claimant

placed question marks in the spaces above “Date of Accident”

and “Time of Accident.”  The date that the employer was

notified of the accident was December 17, 2007.  The

claimant discussed the cause of injury:  “lifting heavy bags

of linens trash, opening heavy lids and dumpsters at Home

Health and Hospice ... also using heavy vacuum cleaners.  It

had been hurting for sometime, but I thought it was my

fibromyalgia and had MRI.”  

The claimant participated in a recorded interview on

December 18, 2007 with a representative of Risk Management

Resources.  The claimant was questioned:

Q.  Okay, let’s talk about your injury, can you
tell me the date your injury occurred?

A.  You know, I really have no idea.  I know one
time that it hurt really bad, but what this is, is
that I work in housekeeping and with the
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fibromyalgia, the hurting across my shoulder and
that sort of thing, I have that, excuse me, I have
that all the time, and I have not had an MRI,
probably, it’s been, until recently, until about,
I’d had one maybe seven years or so ago....I had
some bad disks, but anyway, like I say, I thought
this was the fibromyalgia, and then they started
switching, cause my arms hurt me a lot, and that
sort of thing, and when I wring out my bucket, I
would try to switch arms, I watched how I bagged
up my trash, not to make it too heavy.  But I have
to open the big heavy lids on the dumpsters, and
they had put a new one over in the home health
department, by the home health department that,
it’s been over there maybe six months, and the lid
is really, really heavy on it.  But anyway, I have
to take my trash outside.  And then one day my
vacuum cleaner took out on me and they brought me
a heavier one over there, and it was kind of on
plush-type carpet, and I went to pull that vacuum
cleaner back, and my right arm, I mean it brought
tears in my eyes.  So I think over a period of
time, and we used to have to do the trash and
linen run, and we would go, it was us girls, and
we would go you know, two together, so I think
basically what this is, it could have been
bothering me for a long time, but like I say, I
thought it was my fibromyalgia, until I went to, I
got to hurting so bad, I went to my family doctor. 
He put me on a week’s leave....

Q.  Whenever you had the incident with the vacuum
cleaner, did you tell anybody?

A.  Yes, I told my supervisor, and they had
ordered me a light weight one, but it just hadn’t
came in yet.  

Q.  Who was your supervisor?

A.  Robert Burns.

Q.  Did you tell him that day?



Glenn - F713103 9

A.  I think it was the next day, because he leaves
like at 7:30 and this was like, it was way after 9
o’clock at night....

The record indicates that Dr. Roger Tilley, the

claimant’s family physician, referred the claimant to an

orthopedic specialist, Dr. Richard Nix, who examined the

claimant on December 18, 2007: “63-year-old right hand

dominant female from Benton who works in housekeeping at

Saline Memorial.  She has had fibromyalgia and shoulder

symptoms but has had more severe pain in her dominant right

shoulder since late September when she was vacuuming at home

and felt a tearing sensation....X-rays show a large rotator

cuff tear on this right side with retraction.  Current x-

rays suggest some humeral head upriding.”  The impression of

Dr. Nix was “1.  Large right rotator cuff tear.  2.  Mild

right CTS per EMG.”  

Dr. Nix noted on December 20, 2007, “63-year-old right

hand dominant female who works in housekeeping at Saline

Memorial.  Has fibromyalgia but recently has had more severe

pain in her dominant right shoulder since vacuuming in

September when felt a tearing sensation.”

Dr. Nix performed surgery on December 26, 2007: “1.  Repair

of massive right rotator cuff tear with five harpoon suture
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anchors.  2.  Subacromial decompression for impingement. 3. 

Pain pump placement.”  The pre- and post-operative diagnoses

were “1.  Massive rotator cuff tear right shoulder.  2. 

Impingement.”  

Dr. Nix noted on January 2, 2008 that the claimant was

progressing very well.  A Saline Memorial Hospital Services

form dated January 30, 2008 indicated that the claimant had

been diagnosed with “Non tramatic (sic) rupture of rot cuff

complete.”  Dr. Nix reported on February 27, 2008:

63-year-old woman seen in follow-up after repair
of massive rotator cuff tear repaired 12-26-07
from an injury in September.  She has filed this
under Workmen’s comp and clarified some incorrect
data in my dictated clinic note of 12-18-07.  She
relates that she was vacuuming in the home health
department when this occurred and my dictation of
that date states that she was vacuuming at home
when that occurred.  This is a correction from the
previous history as I understood it....    

A pre-hearing order was filed on January 13, 2009.  The

claimant’s contentions were listed as follows: “1. 

Compensability of a specific incident injury on September

25, 2007.  2.  Entitlement to medical benefits, to include

surgery on the shoulder.  3.  Entitlement to TTD benefits

from November 5, 2007, through March 26, 2008.  4. 

Entitlement to attorney’s fees.”  
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The respondents’ contentions were “1.  Respondents

contend there was no report on or about September 25, 2007,

of an injury.  2.  Respondents contend the claimant had a

pre-existing condition and did not sustain a compensable

injury in the course and scope of her employment.  3.  The

claim has been controverted in its entirety.”  

The parties agreed to litigate the following issues:

“1.  Compensability.  2.  Medical benefits.  3.  TTD

benefits.  4.  Attorney’s fees.”  

After a hearing, an administrative law judge filed an

order and opinion on June 22, 2009.  The administrative law

judge found that the claimant proved she sustained a

compensable injury to her shoulder on September 25, 2007. 

The administrative law judge found that the respondents were

responsible for medical treatment and temporary total

disability benefits.  The respondents appeal to the Full

Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing internal or
external physical harm to the body ...arising out
of and in the course of employment and which
requires medical services or results in disability
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or death.  An injury is “accidental” only if it is 
caused by a specific incident and is identifiable
by time and place of occurrence[.] 

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D).  “Objective findings” are those findings

which cannot come under the voluntary control of the

patient.  §11-9-102(16). 

The claimant must prove by a preponderance of the

evidence that she sustained a compensable injury.  Ark. Code

Ann. §11-9-102(4)(E)(i).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947).  

In the present matter, an administrative law judge

found that the claimant proved she sustained a compensable

injury to her right shoulder on September 25, 2007.  The

Full Commission reverses this finding.  The claimant

testified that she sustained an accidental injury to her

right shoulder while pulling on a heavy vacuum at work in

September 2007.  The record does not corroborate the

claimant’s testimony.  The claimant did not seek medical

treatment until October 23, 2007.  The claimant did not
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report an accidental injury at that time.  Instead, the

claimant asked a representative of Dr. St. John’s office for

a disability letter with regard to the claimant’s

fibromyalgia.  Dr. Walsh, an orthopedist, saw the claimant

on November 12, 2007.  Dr. Walsh noted that the claimant

worked in housekeeping for the respondents, but he did not

record an accidental injury to the claimant’s shoulder.  The

claimant filled out paperwork for the respondents on

November 14, 2007 and December 7, 2007.  The claimant wrote

on November 14, 2007 that she was hurting in her neck,

shoulders, and back, but that her problem was not caused by

an injury or accident.  On December 7, 2007, the claimant

answered “no” to the question, “Did you have an injury?”  

The claimant signed a Form AR-N, Notice Of Injury, on

December 17, 2007.  Even then, the claimant did not describe

a specific incident.  The claimant wrote that she hurt after

lifting heavy linen bags, opening dumpster lids, and “using

heavy vacuum cleaners.”  We recognize that the claimant is

not required to identify the precise time and numerical date

upon which an accidental injury occurred; instead, the

statute only requires that the claimant prove that the

occurrence of the injury is capable of being identified. 
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Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d

369 (2001).  The evidence in the present matter does not

demonstrate that there was a specific incident identifiable

by time and place of occurrence.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove she

sustained an accidental injury causing internal or external

physical harm to the claimant’s right shoulder.  The

claimant did not prove that she sustained an accidental

injury to her right shoulder which arose out of and in the

course of employment, required medical services, or resulted

in disability.  The claimant did not prove that she

sustained an accidental injury to her right shoulder which

was caused by a specific incident identifiable by time and

place of occurrence.  The Full Commission therefore finds

that the claimant has not proved she sustained a compensable

injury, and this claim is denied and dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. The claimant worked for the respondent-employer as

a housekeeper for more than thirteen years. On a Tuesday

night in September 2007, the claimant had difficulty with

her vacuum cleaner while working in the home health

facility.  On the next night, her supervisor sent over a

different vacuum cleaner for her to use; this vacuum did not

adjust to different types of flooring, as her old vacuum had

done.  While vacuuming in the home health facility that

night, she injured her right shoulder.  She testified, “I

pushed [the vacuum] in on the plush type carpet and went to

pull it back, and it yanked my arm.  And it really hurt, I

had to turn the vacuum off, and I grabbed my arm.”  She

immediately felt pain in her arm; she took some Tylenol for

the pain and then completed her shift.  She testified that

she initially felt pain in her shoulder, but it then

“started going numb.”

          The following day, the claimant went by the

hospital, where she saw her manager, Robert Burns, and “told

him that I had hurt my arm and that I could not use that

vacuum cleaner because it was too heavy.”  She testified

that Karen Spencer, a lead person in the housekeeping

department, was standing with Burns at the time.  The
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claimant testified that she trusted Mr. Burns would take

care of any necessary paperwork, because the hospital had

changed its reporting policy and she had not been trained on

the new policy.

          For at least twelve years prior to this incident,

the claimant had suffered from fibromyalgia. Initially the

claimant thought that the work injury had simply aggravated

her fibromyalgia, and so she did not seek medical treatment. 

By November 1, however, the pain had gotten so bad that she

stopped working and went on FMLA leave.  She did not develop

any new symptoms; the pain and numbness simply got worse.

          Because the pain and numbness were different from

what she had previously experienced due to fibromyalgia, and

because her ordinary fibromyalgia treatment was doing

nothing for her right shoulder problems, she began to

suspect that her problem was not related to her

fibromyalgia.  Her family doctor sent her to an orthopedic

specialist, Dr. Scott Walsh, for an evaluation on November

12.  On the basis of the physical examination and x-rays,

Dr. Walsh claimed she did not have a rotator cuff tear. 

When Dr. Walsh would not order an MRI, the claimant asked

her family doctor to do so.  The MRI, performed December 7,

revealed a “full-thickness tear of the rotator cuff.”  
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          After learning the MRI results, the claimant

became confident that her injury was solely a work injury

and was not related to her fibromyalgia.  She reported her

injury again, this time to Pat Pope, the Vice-President of

Human Resources, and completed a Form AR-N.  She then went

to another specialist, Dr. Richard Nix, on December 18.  Dr.

Nix described the tear revealed on the MRI as “large”, and

recommended surgery.  Dr. Nix performed surgery on December

26, and upon visualizing the tear during surgery. He

described it as “a massive retracted tear of the rotator

cuff.”  Dr. Nix’s later notes reflect that the claimant’s

shoulder improved significantly after the surgery. 

Likewise, the claimant testified that, after the surgery,

her numbness was gone and her pain was “a lot better.”

          The medical evidence establishes the work-

relatedness of the claimant’s shoulder injury in two ways -

by the timing of her symptoms, and by the nature of her

injury.  As to the timing of her symptoms, respondents

introduced dozens of pages of medical records going back to

1996.  These records mention a handful of left or bilateral

shoulder problems in the late 1990's, and a contusion injury

to her right shoulder in 2002.  There is no evidence she

received any treatment for this 2002 incident other than an

x-ray and a single ER visit.  Aside from that one incident,
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none of the records introduced by the respondents contain

even a single mention of pain or numbness localized in the

right shoulder for ten years preceding this work injury. 

Significantly, there is not a single instance where any

doctor suspected that she had a rotator cuff tear in her

right shoulder prior to her September 2007 work injury.

          The claimant’s fibromyalgia doctor noted

repeatedly over the years that she had good range of motion

in her shoulder, even in the month before her work injury. 

After the injury, however, Dr. Nix noted that the claimant

was “weak to abduction and forward flexion.”  Dr. Walsh

apparently noted abnormal range of motion in his first

visit, because a subsequent report described her motion as

“better”.

          The claimant testified that the localized right

shoulder pain and numbness began with the September 2007

work injury and resolved after her surgery.  Her testimony

is corroborated by both the lack of similar shoulder

complaints in the medical records, and by the fact that

abnormal range of motion was not noted until after the work

injury.  Given her testimony, the lack of any contradictory

evidence in the medical records, and the success of the

rotator cuff repair surgery, it is beyond dispute that the

pain and numbness in her right shoulder was the result of
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the rotator cuff tear she sustained while performing

employment services for the respondent.

          For the aforementioned reasons I must respectfully
dissent.

_______________________________
                         PHILIP A. HOOD, Commissioner


