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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed September 4, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2) The stipulations agreed to by the parties and
recited herein are reasonable and are hereby
accepted as fact. 

3) The claimant has failed to prove by a
preponderance of the evidence that he
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sustained compensable injuries to his left or
right shoulders by specific incident on
December 12, 2007.

4) The other issues outlined herein are hereby
rendered moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that she sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed

to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence.

Therefore we affirm and adopt the September 4, 2009

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs & dissents.

CONCURRING & DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion. After a de

novo review of the record, I agree with the majority

that the claimant has not proved by a preponderance of

the evidence that he sustained a compensable right

shoulder injury in the December 12, 2007 incident.

However, I find that the claimant has proved by a

preponderance of the evidence that he sustained a

compensable left shoulder injury during the December 12,

2007 incident and I would award benefits accordingly.

Therefore, I must respectfully dissent from the majority

opinion on this issue.

          For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-



Gladden - F801292 4

102(4)(A)(i)(Repl. 2002), must be established: (1) proof

by a preponderance of the evidence of an injury arising

out of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

          Here, the claimant worked for the respondent

as a millwright, maintaining all of the heavy equipment

involved in the running of a mill. On December 12, 2007,

the claimant was involved in a specific incident

involving a gear weighing 134 pounds. The claimant

described the incident as follows:

I was changing a gear on a raw oil
dry fuel live bottom screw, myself
and one other employee. We took the
taper lock out of the center of the
gear, he handled it. I grabbed the
gear, had oil all over my gloves,
turned to sit it on the catwalk,
slipped out of my gloves, bounced, I
tried to catch it and it snatched me
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down to the catwalk, at which time I
felt the pull in my upper back,
neck, and shoulders.

          The respondents have accepted a cervical

injury resulting from this December 12, 2007 incident.

While the claimant’s initial treatment was for his neck

and right shoulder, on January 17, 2008, less than one

month after the injury, the claimant showed a problem

with the left shoulder on Dr. Ethan Schock’s patient

history. While the claimant didn’t receive any

significant treatment to his left shoulder for several

months after his initial visit with Dr. Schock, this was

because the claimant was receiving more immediate

treatment for his neck injury. When the claimant was

ultimately given an MRI by Dr. John Lytle, the left

shoulder showed a significant rotator cuff tear.

          The majority, by affirming and adopting the

Administrative Law Judge, has essentially denied the

left shoulder injury on the theory that the left rotator

cuff tear is a pre-existing condition. A denial based on

a pre-existing condition theory is erroneous for three

reasons. First, it requires impermissible conjecture and

speculation. Conjecture and speculation, even if

plausible, cannot take the place of proof.  Ark. Dept.

of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692
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(1991).  Dena Construction Co. v. Herndon, 264 Ark. 791,

575 S.W.2d 155 (1979).  Arkansas Methodist Hospital v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). The

evidence of record clearly shows that the claimant was

involved in a specific incident at work on December 12,

2007. Dropping and trying to catch a 134 pound gear, and

indeed catching the gear and being pulled down to the

catwalk, is exactly the type of incident that would

cause a shoulder injury. Second, it flies in the face of

common sense to find that the claimant was able to

perform the heavy manual labor required of a millwright

with the extreme rotator cuff tear he sustained in the

December 12, 2007 incident. There is no evidence of

record indicating that the claimant had any problems

performing his very heavy employment duties before the

December 12, 2007 specific incident. Finally, even if

the claimant did have a pre-existing rotator cuff tear,

in workers’ compensation law, an employer takes the

employee as he finds him, and employment circumstances

that aggravate pre-existing conditions are compensable. 

Heritage Baptist Temple v. Robison, 82 Ark. App. 460,

120 S.W. 3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable

injury is itself compensable.  Oliver v. Guardsmark, 68
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Ark. App. 24, 3 S.W.3d 336 (1999). As stated above, the

claimant had no trouble performing his job duties before

the December 12, 2007 specific incident where he dropped

and caught a 134 pound gear. After the incident, he is

unable to work. As such, if indeed the claimant did have

a pre-existing rotator cuff tear, the evidence of record

clearly shows that the condition was exacerbated by the

gear-catching incident.

          In conclusion, I find that the claimant has

proved by a preponderance of the evidence that he

sustained a compensable left shoulder injury during the

December 12, 2007 incident and I would award benefits

accordingly. 

          For the aforementioned reasons I must

respectfully dissent.

____________________________
PHILIP A. HOOD, Commissioner


