BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  F907003

PATRI CI A G RTMON,
EMPLOYEE CLAI MANT

VESCOM CORPORATI ON,
EMPLOYER RESPONDENT

LI BERTY MJTUAL FI RE | NSURANCE COMPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED NOVEMBER 5, 2010

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE ANDY L. CALDWELL
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONOCRABLE M CHAEL E. RYBURN
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed April 19, 2010. The administrative |aw judge
found that the claimant proved she sustai ned a conpensabl e
injury. After reviewing the entire record de novo, the Ful
Conmi ssion affirns the adm nistrative | aw judge’s finding.
The cl ai mant proved by a preponderance of the evidence that
she sustained a conpensable injury to her right knee, |eft

knee, and neck.
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. H STORY
Patricia Yvonne Grtman, age 49, testified that she
wor ked as a security guard for the respondent-enployer. The
parties stipulated that an enpl oynent rel ati onship existed
on July 22, 2009. The claimant testified on direct
exam nation
Q Wiat happened on July 22, 20097
A. W have two conputers at the back gate where |
work at at Georgia Pacific....l’min a guard
shack....And | got up to go to the other conputer

to put the chip card in the conputer. And |
rolled the chair up to the desk, and the |eg

broke, and | fell to the floor, | hit the counter
with ny wist....ny right wist.
Q Cay.

AL And | fell to the floor and I caught nyself so
| wouldn’t fall to hit nmy stomach. | fell to the
floor and I was on the floor, fell on ny knees and
| fell back and I was on the floor a good 20

m nutes or so. Nobody would cone back there

wth nme. And | tried to get up but | couldn't
because of ny knees, | couldn’t put weight on ny
knees and legs. And so | just stayed there.

fell back and hit nmy back and ny neck on the arm
of the chair and | tried a couple of tinmes to get
up off the floor, but I couldn’'t. And finally, I
had to get up cause | was back there by nyself and
nobody was around and all....So | pulled nyself up
on the counter with ny left arm to pull nyself
off the floor...

The claimant was treated at Ashley County Medi cal

Center on July 22, 2009. An Enmergency Physician Record on
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July 22, 2009 showed the following history: “sitting in a
plastic chair & the plastic |l eg broke & threw the pt forward
into a counter & on her knees.” The “location of injury”
was “R knee,” and it was noted, “soreness in both arns &
bruises @wists with soreness through the back of the neck
where the plastic chair hit her on recoil.” A diagram on

t he Emergency Physician Record indicated a bruise in the
area of the claimant’s right thigh. [Inspection of the
claimant’ s neck and back on July 22, 2009 was nornmal and it
was noted, “sone soreness |ower back & some L cervica

par aspi nal soreness.”

The Cinical Inpression on July 22, 2009 was
“Contusion” to the claimant’s right knee with “possible
Sprain,” and “+ flare of arthritis.” An x-ray of the
claimant’ s right knee was done on July 22, 2009: “No acute
fracture is denonstrated. The knee joint is not dislocated.
Incidentally, there are osteoarthritic changes of the knee,
wi th narrowi ng of the nedial portion of the knee joint.”

The cl ai mant was seen at Ashl ey County Medical Center
on July 24, 2009, at which time she was di agnosed with “neck
pain and | ower back pain.” X-rays were perfornmed on July

24, 2009:
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CERVI CAL SPI NE

Five views of the cervical spine show good

al i gnnent of the cervical vertebral bodies. There
is no evidence of bony destructive process or

mal al i gnment. The di sc spaces are nmi ntai ned.

The neural foram nae are patent. The odontoid
process appears intact. Small anterior osteophyte
formation is noted at C5-C6.

| MPRESSI ON:
1. No acute radi ograph abnormality.
2. Small degenerative osteophyte at C5-C6.

LUVMBAR SPI NE

Five views of the |unbar spine show good alignnent
of the lunbar vertebral bodies. There is no

evi dence of fracture or bony destructive process.
The di sc spaces are maintained. There is no
spondyl olysis. Small anterior osteophytes are
noted at L2 and L3. Sacroiliac joints are

unr emar kabl e.

| MPRESSI ON:
1. No acute radiograph finding seen in the |unbar
spi ne.

2. Small anterior osteophytes.

The claimant’s exhibits indicate that Dr. Phillip R ndt
began treating her on July 24, 2009. It was noted on July
24, 2009, “Pt c/o bilat leg pain, neck & back pain. She
fell @work on 7-22-09. She states the leg on the chair
broke.” Dr. Rindt’s handwitten di agnosis appeared to be
“Neck, | ow back pain, contusion L lower leg.” Dr. Rindt
noted on July 27, 2009 that the claimant conpl ai ned of both
knees hurting, and that the claimant conpl ained of “swelling

into ower legs. Low back pain still bothering her.” The
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clai mant reported that her neck hurt with certain novenents.
The di agnosis on July 27, 2009 was “knee pain.”

The claimant followed up with Dr. Rindt on August 10,
2009: “Pt c/o low back pain & md neck pain. She’s had pain

since her accident on 7-22-09. Pain becane worse over this

past weekend.” Dr. Rindt diagnosed back pain, bilateral
knee pain, and “neck spasm” Dr. Rindt’s treatnent plan
included, “1. Referral sent to Daniels/Gati,” and “2.

Flexeril 10ng T/D prn nuscles #30 NR Rx.” The cl ai mant
testified that Dr. Rindt intended to refer her to an
ort hopedi ¢ physician, but that the respondents woul d not
approve the referral

A pre-hearing order was filed on Decenber 2, 2009. The
cl ai mant contended that she “fell at work on July 22, 2009,
I njuring her knee, back and aggravating a pre-existing neck
condition. She seeks paynent of nedical expenses, tenporary
total disability benefits fromJuly 22, 2009, to a date yet
to be determned, and attorney’s fees.” The respondents
contended that there was “no objective nedical evidence to
substantiate an injury. Alternatively, in the event of an
award, the respondents seek an of fset against benefits paid

by third parties.” The parties agreed to litigate the
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foll owi ng issues: “conpensability, nedical expenses,
tenporary total disability benefits, and attorney’'s fees.”

A hearing was held on February 24, 2010. At that tine,
the claimant withdrew her contention that she was entitled
to tenporary total disability benefits. The clai mant
testified that she was still having conplaints and probl ens
with her knees, back, and neck. The claimant testified that
she want ed additional nedical treatnent for her injuries.

An administrative |law judge filed an opinion on Apri
19, 2010. The administrative |aw judge found that the
cl ai mant proved she sustained a conpensable injury. The
adm nistrative |law judge directed the respondents to “pay
al | nedical expenses within 30 days of receipt pursuant to
Rule 30.” The respondents appeal to the Full Conm ssion.

1. ADJUDI CATI ON

A. Compensability

Act 796 of 1993, as codified at Ark. Code Ann. 811-9-
102(4) (Repl . 2002), provides:

(A) “Conpensabl e injury” neans:

(i) An accidental injury causing internal or
external physical harmto the body ...

arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by tine and place of occurrence[.]



Grtnon - F907003 7

A conpensabl e i njury nust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4) (D) (Repl. 2002). “Onjective findings” are those
fi ndi ngs which cannot conme under the voluntary control of
the patient. Ark. Code Ann. 811-9-102(16)(A) (i) (Repl
2002). (Objective nedical evidence is necessary to establish
t he existence and extent of an injury but not essential to
establish the causal relationship between the injury and a
wor k-rel ated accident. Wwal-Mart Stores, Inc. v. VanWagner,
337 Ark. 443, 990 S.W2d 522 (1999), citing Stephens Truck
Lines v. Millican, 58 Ark. App. 275, 950 S.W2d 472 (1997).

The burden of proof of a conpensable injury shall be on
t he enpl oyee, and the burden of proof shall be a
preponderance of the evidence. 811-9-102(4)(E)(i)(Repl.
2002). Preponderance of the evidence neans the evidence
havi ng greater weight or convincing force. Smith v. Magnet
Cove Barium Corp., 212 Ark. 491, 206 S.W2d 442 (1947).

An adm nistrative |law judge found in the present
matter, “2. The claimant has proven by a preponderance of
the credi ble evidence that she sustained a conpensabl e
injury, caused by a specific incident, arising out of and in

t he course of her enploynent which produced physical bodily
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harm supported by objective findings, requiring nedical
treatment or producing disability, pursuant to Ark. Code
Ann. 811-9-102.”

The Full Comm ssion finds that the clai mant proved she
sust ai ned conpensable injuries to her right and |l eft knee,
and that the claimnt proved she sustained a conpensabl e
injury to her neck. The parties stipulated that the
enpl oynment relationship existed on July 22, 2009. The
claimant’s testinony indicated that, while perform ng
enpl oynent services, her chair broke, causing her to fall to
the floor. The claimant testified that she fell on both
knees. The claimant also testified, “I fell back and hit ny
back and ny neck on the armof the chair ....” An Energency
Physi ci an Record on July 22, 2009 corroborated the
claimant’ s testinony that she fell on her knees. The
“location of injury” was specifically noted to be the
claimant’s “R knee.” The initial nedical record al so showed
that the claimnt’s neck was sore “where the plastic chair
hit her on recoil.” The record showed a bruise in the area
of the claimant’s right thigh. The respondents on appeal
state that there was apparent bruising in the area of the

claimant’s right thigh and right knee. The Cdinical
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| mpression on July 22, 2009 was “Contusion” to the
claimant’s right knee along with a possible sprain and
flare-up of arthritis.

The clai mant began treating with Dr. R ndt on July 24,
2009. Dr. Rindt exam ned the claimant and appeared to

di agnose “contusion L | ower |eg. A di aghosi s of contusion
has been found to be an objective nmedical finding not within
a patient’s voluntary control. Meister v. Safety Kleen, 339
Ark. 91, 3 S.W3d 320 (1999). See also Ellis v. J.D. &
Billy Hines Trucking, CAO08-688 (Ark. App. 12-10-2008),
citing Parson v. Arkansas Methodist Hospital, CAO07-1185
(Ark. App. 9-24-2008) and Bryant v. Staffmark, Inc., 76 Ark.
App. 64, 61 S.W3d 856 (2001). Additionally, Dr. Rindt

exam ned the clai mant on August 10, 2009 and di agnhosed “neck
spasm” The record in the present nmatter indicates that Dr.
Ri ndt’ s di agnosi s of neck spasm was based on his physica
observation of the claimant. It has |ong been held that an
observation of “spasnf is an objective finding not wwthin a
patient’s voluntary control. University of Ark. Med.
Sciences v. Hart, 60 Ark. App. 13, 958 S.W2d 546 (1997).

The instant claimant proved by a preponderance of the

evi dence that she sustained a conpensable injury. The
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cl ai mant proved she sustained an accidental injury which
caused physical harmto her right knee, left knee, and neck.
The claimant proved that the injury arose out of and in the
course of enploynent and required nedical services. The
injury was caused by a specific incident and was
identifiable by tine and place of occurrence on July 22,
2009. The cl ai mant established a conpensable injury by
nmedi cal evidence supported by objective findings not within
the claimant’s voluntary control. These objective findings
i ncl uded t he di agnoses of “contusion” in the claimnt’s

| ower extremties and “spasni in the neck.

The claimant did not prove by a preponderance of the
evi dence that she sustained a conpensable injury to her |ow
back or lunbar spine. The soreness in the claimant’s | ower
back noted on July 22, 2009 was not an objective nedical
finding. There was no nedi cal evidence of record supported
by objective findings which established a conpensable injury
to the claimant’ s | ow back or |unbar spine. Such findings
could include reports of bruising, contusion, swelling, or
spasmin the claimant’s | ower back or |unbar spine - the
evi dence before us in the present matter shows no such

findings. The inpression froman x-ray of the claimant’s
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| unbar spine on July 24, 2009 was “1. No acute radiograph
finding seen in the lunbar spine. 2. Small anterior

ost eophytes.” The July 24, 2009 x-ray was not objective
nmedi cal evidence establishing a conpensable injury to the
claimant’ s | ow back or |unbar spine. The record in the
present matter does not denonstrate that the osteophytes
noted on the July 24, 2009 x-ray were causally related to
the July 22, 2009 accidental injury to the claimant’s right
knee, left knee, and neck.

The instant claimant did not prove by a preponderance
of the evidence that she sustained an accidental injury
causing internal or external physical harmto her |ower back
or lunbar spine. The claimant did not prove that she
sustai ned a conpensable injury to her |ower back or | unbar
spi ne which arose out of and in the course of enploynent or
requi red nedical services. The claimnt did not prove that
she sustained an injury to her | ower back or |unbar spine as
the result of a specific incident identifiable by tinme and
pl ace of occurrence. The claimant did not establish a
conpensabl e injury to her |ower back or |unbar spine by

nmedi cal evidence supported by objective findings.
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B Medi cal Treat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnment as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
enpl oyee has the burden of proving by a preponderance of the
evi dence that nedical treatnent is reasonably necessary.
Fayetteville School Dist. v. Kunzelman, 93 Ark. App. 160,
217 S.W3d 149 (2005). What constitutes reasonably
necessary medical treatnment is a question of fact for the
Comm ssion. Hamilton v. Gregory Trucking, 90 Ark. App. 248,
205 S. W3d 181 (2005).

An administrative law judge found in the present
matter, “3. The respondents are directed to pay all nedical
expenses within 30 days of receipt pursuant to Rule 30.~
The Full Conmi ssion finds that the treatnent of record
provided for the claimant’s right knee, left knee, and neck
was reasonably necessary in connection with her conpensabl e
injury sustained on July 22, 2009. Such reasonably
necessary medi cal treatnment includes that provided at Ashl ey
County Medical Center and treatnent provided by Dr. R ndt.
On August 10, 2009, Dr. Rindt expressly recommended a
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referral for the claimant to see an orthopedic specialist.
The Conmi ssion has the authority to accept or reject a
nmedi cal opinion and the authority to deternmne its probative
val ue. Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84
S.W3d 878 (2002). In the present matter, the Ful
Conmi ssion finds that the claimant is entitled to at | east
one visit with an orthopedic specialist in accordance with
Dr. Rindt’s referral on August 10, 2009. Such an eval uation
will be for the conpensable injuries to the claimant’s right
knee, |left knee, and neck.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant proved by a
preponderance of the evidence that she sustained a
conpensable injury to her right knee, |eft knee, and neck.
We therefore affirmthe adm nistrative | aw judge’ s finding
that the claimnt proved she sustained “a conpensable
injury.” The claimnt did not prove that she sustained a
conpensable injury to her |ower back or |unbar spine. The
cl ai mant proved that the nedical treatnent of record for her
right knee, left knee, and neck was reasonably necessary in
connection with the conpensable injury. The clainmant proved

she was entitled to at |east one visit with an orthopedic
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specialist in accordance with Dr. Rindt’s referral. Such an
evaluation will be for the claimant’s conpensable injury to
her right knee, |left knee, and neck. For prevailing on
appeal, the clainmant’s attorney is entitled to a fee of five
hundred dol l ars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (Repl . 2002).

T IS SO ORDERED

A. WATSON BELL, Chairman

Comm ssi oner McKi nney di ssents.

DISSENTING OPINION

| must respectfully concur, in part, and dissent,
in part, fromthe najority opinion. Based upon ny de novo
review of the entire record, w thout giving the benefit of
the doubt to either party, | find that the cl ai mant has
failed to neet her burden of proof. The majority finds that
the cl ai mant sustained a conpensable injury to both her
knees and neck on July 22, 2009, when a chair she was
attenpting to sit in collapsed and sent her falling into a
counter and onto the floor. | dissent fromthis finding.

However, the majority finds that the clainmant has failed to
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prove by a preponderance of the evidence that she sustai ned
a conpensabl e back injury. | concur.

The Emergency Physician Record records a history
of “sitting in a plastic chair + the plastic | eg broke +
threw the pt forward into a counter + on her knees.”
Claimant’s pain was recorded as severe on arrival at the
hospital and noderate at the tine of her exam nation.
Claimant’ s pain was descri bed as being on her right knee,
wi th bruising and soreness on her right lateral hip area.
Cl ai mant al so conpl ai ned of sonme soreness on the back of her
neck “where the plastic chair hit her on recoil.” Upon
exam nation, the physician noted normal inspection of the
foot, ankle, |leg, knee, thigh/hip, and neck/back. No
swel ling was appreciated. The only objective finding at
that time was of bruising on the right knee and hip with the
hi p bruising noted on the drawi ng and the knee brui sing
noted on the examnation findings. Wth regard to the
claimant’ s neck and back conpl aints, the enmergency room
physi ci an noted | ower back and cervical paraspi nal soreness
but no bruising, swelling or spasns were detected. X-rays
taken of the claimant’s right knee reveal ed only

osteoarthritic changes in the knee w thout any fractures or
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di sl ocations detected. The clainmnt was assessed with a
contusion and possible sprain of only the right knee with a
positive flare of arthritis. At no tine did the clainant
ever conplain of any injury or direct blow to her left |leg
or knee when she sought treatnent in the emergency room

i medi ately after the incident.

Cl ai mant sought followup treatnent from Dr. Ri ndt
with the Ashley County Medical Center on July 24'" just two
days after her fall conplaining of bilateral |eg pain as
wel | as, neck and | ow back pain. X-rays taken at that tine
of the claimant’s cervical and | unbar spine reveal ed snal
degenerative osteophytes that pre-existed the claimnt’s
work related fall. Wile the physician’s notes under the
Comment section were sonewhat illegible, it appears that the
physi ci an recorded conplaints of “neck tender [illegible]
| ow back, no new synptons {illegible] tenderness tissue
medial [left] lower leg. Caimant was di agnosed with
nmuscl e, cervical back pain and a [illegible] of the [left]
| ower leg” at that time. The nmpjority interprets this record
as containing objective nedical evidence of a contusion to
the claimant’s left lower leg. | cannot reach this sane

finding. Even assum ng, arguendo, that the illegible report
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contains a diagnosis of a “contusion” to the left |ower |eg,
t he nedi cal report does not contain any objective nedical
findings to support this diagnosis. Dr. Rindt only noted a
finding of tenderness or tender tissue nedial left |ower |eg
upon exam nation. Contrary to the energency room findi ngs
regarding the claimant’s right leg, Dr. R ndt nade no
finding of bruising or actual contusions to the left |eg.
Rat her, Dr. Rindt nade a diagnosis of contusions based
solely upon the claimant’s subjective conpl ai nts of
tenderness or pain in her left leg. Mreover, this

di agnosis is so vague, it is inpossible to determ ne where
the claimant’s left leg injury is. At the hearing and in
subsequent office visits the claimant conpl ai ned of knee
pain. However, during this visit which resulted in a
generic finding of contusion to the left lower |leg, the
claimant’ s conplaints were of bilateral leg pain. Wth only
subj ective findings upon exam nation of tenderness, a
generic finding of contusion is sinply too far renoved from
a finding of a left knee injury to arise to a preponderance
of the evidence of an objective nedical finding supporting
the alleged injury. Accordingly, I amat a loss to find

how the majority can reach the finding of objective nedical



Grtnon - F907003 18

evidence with regard to the claimant’s |eft knee.
Therefore, | nmust dissent fromthis finding.

On August 10, 2009, the clai mant agai n sought
followup treatnent, this tine for her back and neck pain.
The cl ai mant advi sed that her pain had just recently becone
wor se over the weekend. This time the claimant was
di agnosed wi th back pain, bilateral knee pain, and neck
spasm and was referred to an orthopedic specialist. Like
the finding with regard to the claimant’s |left knee, there
is no evidence that Dr. R ndt actually observed muscle
spasns in the claimant’s neck. The mpjority nmakes the bald
statenment that the record indicates that Dr. Rindt's
di agnosi s was “based on his physical observation of the
claimant.” | cannot reach this finding based upon Dr.
Rindt’s nmedical records. Dr. R ndt’s exam nation only
reveal s a finding of tender over “L4.” Even assum ng,
arguendo, that this finding was actually of tenderness over
C4 rather than L4, Dr. R ndt never confirms the finding of
nmuscl e spasns. At best, Dr. Rindt detected tenderness.
Moreover, Dr. Rindt circled the “Normal” as opposed to the
“Abnormal ” section under “Physical Exam” |[If, in fact,

nmuscl e spasns were detected upon physical exam nation, the
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examresults would be far fromnormal. According, | cannot
find that the claimant has proven by a preponderance of the
evi dence that she sustained a conpensable injury to her neck
whi ch is supported by objective nedical findings.

Al t hough the majority has not affirned and adopted
t he decision of the Admi nistrative Law Judge, | fee
conpel l ed to address specific findings in the Adm nistrative
Law Judge’s opinion. Contrary to the statement by the
Adm ni strative Law Judge, respondents do not have an
obligation to provide reasonabl e and necessary nedi cal
treatnment “once an injury has been reported” but only for
actual conpensable injuries. Arkansas Code Annotated § 11-
9-510 states, “The enpl oyer shall not be liable for any of
t he paynents provided for in 88 11-9-508 - 11-9-516 in the
case of a contest of liability where the Wrkers’
Conpensati on Comm ssion shall decide that the injury does
not come within the provisions of this chapter.”

The Adm ni strative Law Judge cites Tyrone Terrel

v. Arkansas Trucking Services, Inc. 60 Ark. Ap. 93, 959

S.W2d 70 (1998) and Jordan v. Tyson Foods, 51 Ark. App.

100, 911 S.W2d 593(1995)in support of her statenent that

t he respondents were obligated to provide reasonabl e and
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necessary medi cal treatnment once a cl aimhas been report ed.

Jordan v. Tyson Foods is not on point. Terrell v. Arkansas

Trucking Services, Inc., is distinguishable. The clai mnt

in Terrell sustained admttedly conpensable injuries to his
neck, right shoulder, right leg and | ower back. The

cl ai mant sought additional nedical treatnment in the formor
a psychiatric evaluation and treatnent for depression. In
finding that the psychiatric eval uati on was conpensabl e, the
Court of Appeals noted that the claimnt had only been
superficially evaluated by a psychotherapi st and only
briefly talked to a psychiatrist, and since AC. A § 11-9-
113 specifically requires that a nental injury or illness be
di agnosed by a licensed psychiatrist or psychol ogist, the
claimant is entitled to a psychiatric evaluation. 1In

di stinguishing Terrell fromthe case presently before the
Comm ssion, | note that the claimant in Terrell had
admttedly conpensable injuries. The psychiatric eval uation
was reasonabl e and necessary nedical treatnent in connection
with these injuries to determ ne whether his nenta

condition was caused by his conpensable injuries as
specifically required in AC A 8§ 11-9-113. In the present

claim the issue is not whether a nental condition is
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related to a conpensabl e injury, but whether a conpensabl e
injury, in fact, occurred. Once a claimhas been
controverted, the respondents no |onger bear any burden
towards a claimant for any kind of expenses, nedical or
otherwise. A C A § 11-9-510. The burden has always rested
upon the claimant to prove the conpensability of her claim
this includes establishing conpensability by objective
medi cal findings. A C A § 11-9-102(4)(E)(i) and (16).
After weighing the evidence inpartially, wthout
giving the benefit of the doubt to either party, | find that
the claimant has failed to prove by a preponderance of the
evi dence that she has sustained a conpensable injury to her
left I eg, back or neck. The claimnt conpl ai ned of pain,
swel l'ing, and soreness; however, the nedical records are
devoid of any objective findings to the left |egs, back or
neck to support a conpensable claim Wth regard to her
knees, the Enmergency Room eval uation fromthe day of her
injury noted a normal exam nation of the claimnt’s foot,
ankl e, leg, knee, thigh/hip, and neck/back. Bruises were
not ed on exam nation of the right knee as well as on the
chart on the right lateral thigh. However, no such

conplaints or findings were made with regard to the
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claimant’s left leg. The claimnt conplained of swelling in
her | egs, but the nedical records do not substantiate any
obj ective nedical findings of swelling. The Emergency Room
records specifically note no swelling was detected. Wile

t he cl ai mant conpl ai ned of swelling in her knees on July 27,
2009, there is no evidence that an objective nedical finding
of swelling was ever detected. The claimant was di agnosed
with cervical spasm on August 10, 2009, but it is not clear
fromthe nedical record if this diagnoses was made from
observation of spasnms or fromthe clainmant’s subjective
conplaints. As the claimant bears the burden of proof, |
cannot find that she has established any conpensabl e
injuries to her left knee, back and neck by a preponderance
of the evidence. Therefore, | concur, in part, and dissent,

in part, fromthe majority opinion.

KAREN H. MCKI NNEY, COWM SSI ONER

Comm ssi oner Hood concurs, in part, and dissents, in part.
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CONCURRING AND DISSENTING OPINION

After ny de novo review of the entire record,

must respectfully concur and dissent fromthe majority
opinion. | agree with the majority opinion, except that |
find that the claimant proved that she sustained a
conpensable injury to her lunbar spine. The clainmnt had
degenerative changes in her lunbar spine, in the form of
smal | anterior osteophytes shown by radi ographi c exam which
were certainly outside of her voluntary control, nmeeting the
requi renent of objective findings. Her |unbar spine, with
its osteophytes, was asynptomatic prior to the work-rel ated
acci dent and becane synptomatic imediately afterwards. The
cl ai mant conpl ai ned of |unbar pain at the energency room on
the date of her injury, two days later, and again three days
after that. In less than a nonth, her |unbar pain had

wor sened significantly. She has had consistent problens
since that time with her lunbar spine. She testified, and
the medi cal record supports, that she did not have back pain
prior to the date of the work-related accident. There is
nothing in the record to indicate any other cause for |unbar

back pain to arise within forty-eight hours of her work-
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related injury in which she fell to the floor “hard.” The
wor k-rel ated accident either caused or precipitated the
claimant’s need for nedication and treatment of her | unbar

spine and its degenerative changes. See Estridge v. Waste

Managenent, 343 Ark. 276, 33 S.W3d 167 (2000). | would

award the clai mant nedi cal benefits for her lunbar spine in
addition to the benefits awarding in the majority opinion.
For the foregoing reasons, | nust respectfully

concur and dissent fromthe majority opinion.

PH LI P AL HOOD, Conm ssioner



