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Deci sion of Adm nistrative Law Judge: Affirnmed and Adopted.

OPI NI ON AND ORDER
Cl ai mant appeal s from a deci sion of the
Adm ni strative Law Judge fil ed August 24, 2009.
The Adm nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw
1. The stipulations agreed to by the
parties at the pre-hearing
conf erence conducted on April 8,
2009, and contained in a pre-
hearing order filed April 9, 2009,
are hereby accepted as fact.

2. claimant has failed to prove by a
preponderance of the evidence that she
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suffered a conpensable injury on April 9,
2007.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirnmed. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

T 1S SO ORDERED.

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Commi ssi oner Hood di ssents.
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DISSENTING OPINION

After ny de novo review of the entire record,

nmust respectfully dissent fromthe majority opinion, as |
find that the claimant has proven a conpensable injury.
1. Evi dence

The claimant, Roselie G ngras, testified that she
had worked full-tinme for the respondent enployer, Liberty
Bank, since Decenber 2006 as a teller. Her duties were
exchangi ng and depositing noney and cashi ng checks. She was
never on call after her regular hours. She was one of four
tellers. She opened the bank at tinmes, and she had a key to
t he bank. She had codes to all the vaults and all the
noney. She was able to access the bank drawers. Overni ght,
the vault would hold between $50,000 to 80 to $100, 000.

The cl ai mant expl ai ned that as an opener, she was
responsi bl e for opening the bank doors, the vault and her
own teller drawer at 6:45 am The opener was supposed to
wait for another enployee to arrive, so that there were two
peopl e present. |In practice, the other person would often
be late, so the clainmant woul d open the bank alone so it

woul d be open on tinme for custoners. First, she opened the
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doors and then all the vaults. The vaults had to be open by
7: 00 am when t he bank opened. She had a key to the bank and
codes to the vault. Everyone who worked at the bank had a
key to the bank. Sonetinmes she was an opener, working 6:45
amto 3:45 or 4:00 pm Sonetinmes she was a cl oser, which
woul d be 10: 00 amto 7:00 pm

The bank enpl oyees were trained in case of a
robbery. They had a code to use over the phone to the
police, trip areas in the bank and a sign to hold up in the
wi ndow. They were instructed “just not to be cooperative.”
The bank trained her how to handle threats in the bank, but
not at hone.

The cl ai mant worked on April 9, 2007. She opened
the bank that day at 6:45 am She left work late, at 4:15
pm and had her taxes done after work at H&R Bl ock. Wen
she arrived hone, she followed her normal routine, letting
her dog in the house and going in herself. She had al nost
entered her kitchen, when her assailant stepped out. He did
not touch her then. Her assailant had on a mask which
| ooked |i ke plaster of Paris, as well as a hat and gl asses.

He had the mask on the whole time. The claimnt testified
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t hat she had never seen her assail ant before she di scovered
himin her home. He was average size - 5 9" or 5" 10".

The claimant testified that her assailant said,
“I"’'mnot here to hurt you. [It’Il be alright.” She
screanmed. She saw that he had a gun in his hand, and she
ran to the front of her house. He did not point the gun at
her or fire it, but carried it down. Wen she ran, her
assailant tried to catch her. He did not say anything when
he chased the cl ai mant. She expl ai ned that her couch is
placed in front of the front door, with only enough roomto
squeeze out in an energency. Wile trying to squeeze out of
t he door, her assailant tried to grab her. He was wearing
gl oves, and his hand slipped on her short hair. This gave
her enough to “w ggle” out of the screen door. She was
pushi ng her way out, while he was trying to pull her back
i nsi de, grabbing her shirt. As she escaped, she fell on the
front steps and broke her wist. He did not conme out of the
front door after her.

The claimant testified that she ran across the
street to an RV park and knocked on one door but got no
answer. She hid “because | was scared he was going to cone

get nme,” and she watched her attacker wal k around and then
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into the woods behind her house. She had her cell phone
with her, so she called the police. She stayed there until
the police came. She went to the police station, where they
t ook her statenent.

The claimant testified that the police
investigated the crinme. At that tinme, they did not know
what was going on. They gathered all the evidence that they
had. It took a long tinme for everything to cone back from
the crime | ab of Arkansas. The detective is still not sure
how he got in her house. Her doors were | ocked when she
left the house, and the doors were not forced. Her
assailant left the gun in her house. There was DNA evi dence
on the mask, which was sent off to the state crine |lab. The
crinme lab results fromthe gun and the mask took a year.
When the police got the results fromthe | ab, they connected
the crime to the man that did it.

The claimant testified that her assailant, whose
name i s Huddl eston, is in a Texas jail now, and that she did
not know anythi ng about the Texas crimnal case against him
She under stood that Huddl eston was working with sonmeone
el se, and that both were apprehended, in Texas. She does

keep in touch with the Arkansas detectives who were
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attenpting to bring himto Arkansas for crimna
prosecuti on.

The claimant went to the energency roomthe next
day for her left wist. She did not go to work the day
after the assault. She m ssed four days of work.

Normal |y, she worked Monday through Friday and every ot her
Saturday. She returned to work on light duty for a few
days, but then she had to do her normal job. She did not
have problenms doing the light duty, but it was difficult to
do the teller job with the cast. She was slower than

nor mal . Li ght duty neant that she did not have as nany
custoners. The cast cane off, and she continued to work on
a regul ar schedule. Wen she returned to work she conti nued
openi ng the bank, at 6:45 am nost of the tinme. This would
change periodically, but for a long tine, she was opener.
The duty was assigned to the person whose schedul e was
flexible to do it. She did not get paid extra to open. Her
shift was just different fromthe tellers who did not open.
She worked from6:45 amto 3:45 pm

On April 9, 2007, she hurt her left arm escaping
fromthe assailant. She never had trouble with her left arm

before that tine. She went to the energency roomon Apri
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11. She waited a day, because she was so shaken up, and
then went to the ER for her wist early the next norning.
She saw Dr. Park on April 17. He put her in a cast, which
hel ped. Both the hospital and Dr. Park took x-rays. She
had broken a small little bone which would be problematic in
the future if it did not heal properly. Dr. Park was very
concerned about her thunb and placed her in a thunb cast for
ei ght weeks. After that, Dr. Park put a brace on it. She
could renove it to wash her hand, but she had to wear it
nost of the tine. She al so had therapy tw ce which hel ped.
She had not had any problens with it “so far.” She
understood that if she had problens in the future because it
did not heal properly, then she woul d need surgery. Since
t hen, her wist has been “ok:”
| don't - nmy wist is okay now, but | don’t know
what that’s going to be in the end. .. The doctor
said, “if it heals properly, that’s great,” but it
could give ne problens down in the end too. W
just don’t know. That’s sonething we don’t know.
The claimant was not still having treatnent.
The claimant testified that the injury has changed
her life. She felt she had sone problens froman enoti onal

or psychiatric standpoint. She lived by herself before and

after the injury, but “I definitely don't like to walk into
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a house alone any nore.” After the assault, she had people
neet her when she got home to check out the house, and her
sister would go into the house with her. The clai mant had
her house and car re-keyed after the assault for fear that
her assailant was going to cone back, because at first she
could not find her keys and her assailant was at |arge. She
never noved back into that house. She never went back.
The claimant testified that she was encouraged to get
counseling by the detective, and that she did speak to a
wonman in the prosecutor’s office who hel ped crinme victimns.
The clai mant explained that at the tinme of the
assaul t, her nedical insurance coverage with the bank had
not started, but it did start later. Wen she left the
bank, her coverage ended, and she did not have insurance
coverage anynore. She did not think she could try to claim
on an incident before her coverage started.
The cl ai mant pai d out-of -pocket for her energency
costs and for her first visit with Dr. Park’s treatnent.
She had an outstanding bill for the brace. She is still
getting bills fromDr. Park. After her medical i1nsurance
ki cked in, her therapy was covered, but up to then, she paid

out - of - pocket. Her insurance coverage becane effective



G ngras - F900391 - 10-

either May 1 or the last week of April. She did not ask the
bank to pay for her enmergency room care. She did not know
until a year later that the assault was an attenpted bank
robbery, which why she did not ask the bank to pay for her
treatment. Wen she found out, she had already left the
bank.

The cl ai mant explained that if she had not been
able to get away from her assailant, she would have been
able to let himinto the bank. She would have been able to
enter codes to give himaccess to noney and rob the bank.
She had all the information they needed. | f she had not
escaped him gotten away, she could have been hurt worse.
The claimant testified that if her assailant had taken her
to the bank that evening, tinmers would have kept her from
getting access to the vault. The vault timers are usually
off by 6:30 am The recommendation is for two people to
open the vault, for safety reason, but it is not necessary.
There is no nmechanismto prevent one person from opening on
their owm. She has opened the vault by herself in the past.

The claimant also testified that if she had opened
the bank at 6:30 am the next person m ght show up at 6:45.

She was one of the people who was normally there by that



G ngras - F900391 -11-

time, and the other person was sonetines |late. This would
have given her assailant fifteen mnutes to rob the bank.
Theoretically, he could grab a |ot of noney in 15 m nutes.

| f she had been forced to open the vault after 6:30 am they
coul d have gotten the vault noney and the drawer noney.

Each teller has a drawer.

The claimant left the respondent enployer on July
2, 2008, on good terns, to take a different job in
advertising, then a few nonths | ater she changed j obs agai n.
She worked for GPS Auto Tracker, since Novenber 2008, in
adm ni strati on. She works on a conmputer now. She is not
having problens with that at this tinme. Keyboardi ng does
not give her trouble “yet.” She is |eft-handed.

David WIllians Testified that he is a detective
with the Fayetteville Police Departnent and was in charge of
the crimnal investigation. He investigates violent crines
and crinmes against children. He has worked there el even
years. He instructs officers. He is a certified
instructor, with a primary enphasis in donestic violence and
stal king crines. He also teachers classes in howto
effectively deal with the nentally ill for |aw enforcenent

officers. He has been in |law enforcenent 12 years.
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Det. Wllians first net the claimant in Apri
2007, when he was assigned to investigate a case in which
she was the victim The clainmant had called 911 to report
that she had been attacked in her honme by a man wi el ding a
gun and that she was able to get away fromhimduring a
struggle and run to a nearby RV park. Det. WIlians stated
that Neil Crawford, her neighbor, called 911 at about the
same time to report that a woman was being attacked by a man
running fromher home. Crawford is the owner of Jose’s
Restaurant and a |l ong-term respected businessman in
Fayetteville. Det. WIllians was able to talk to M.
Crawford when he arrived at the scene. Crawford descri bed
the man in the attack. Crawford’ s description was very
simlar to the claimnt’s description.

Det. Wllianms testified that the clai mant and
Crawford had gi ven descriptions of her assailant. He was
wearing a mask, which the claimant described as plaster of
Paris, that it was peeling and that it was eerie. Crawford
said that it was a Hall oween-type mask and that there did
not appear to be a nose. Det. WIlians and his partner
spent a lot of tinme in and around the claimant’s house. The

next norning, they found a mask. It was |ocated on the
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ground in the woods, about one hundred yards of her house in
the sane direction that the witnesses reported that he
traveled. Det. WIlianms stated that the plastic was peeling
off of the mask and it was an off-white color. This “jived”
with the claimant’s description of “plaster of Paris.”
Additionally, the nose feature of this plastic mask was
pushed inside out fromthe inside of the mask, which was
consistent with Crawford’ s observation that he did not have
a nose. Wen the detectives showed the mask to the clai mant
and Crawford, they said, “That’s it.” The nmask was sent to
the crime |ab, for DNA testing.

Det. WIllians explained that they did an extensive
search for evidence. They |ooked for surveillance video and
tried to find witnesses. They spoke with all the nei ghbors
and the people living out in the wods. There were honel ess
canps in the woods, a couple hundred yards fromthe
nei ghbor hood, and al so near the Salvation Armmy. They were
able to get DNA sanples fromeveryone they interviewed, in
order to conpare themto the DNA sanple found on the mask
All of this was sent to the crine |lab, and |l ater they

| earned that none of those people were a match for the DNA
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Det. Wllians testified that during the initial
i nvestigation, he assuned the assault was a robbery or
attenpted rape or attenpted nmurder. There was a possibility
that the assault has sonething to do with an old boyfriend,
but he was in Florida at the tinme. Det. WIIlians stated,
“W didn’t know what the notive was. W just knew it was
vi ol ent and very dangerous.”

Det. Wllians testified that the crime lab results
concerning the mask and the DNA evidence on it took close to
a year to cone back. The results nmatched a man naned Gary
Huddl eston who was and is still in jail in Watherford,
Texas. He had been arrested based on a DNA hit froma crime
scene in Texas. The elenments of that crime were renarkably
simlar to the crine against the claimnt, which the
detectives “found interesting fromthe get-go.”

Det. Wllians testified that he was able to talk
to the Texas Rangers and ot her |aw enforcenent personnel,

i ncluding a special agent with the FBI, the prosecutor on
the case and a lieutenant with the | ocal police departnent
who had arrested him about Huddl eston’s Texas crine. He
| earned that Huddl eston and his acconplice, Gary MGowan,

had ki dnaped and hel d, at gunpoint, a petite fermal e banker
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and her husband. They had threatened the to nutilate the
husband by cutting off all of his fingers and to kill both
of themif she did not take themto the bank and open up the
bank with her key. She was an opener for the bank.

Huddl eston and his acconplice had targeted the Texas banker,
by wat ching the bank for several days, nonitoring the

enpl oyees who worked there and who opened. They identified
whi ch vehicle she drove and foll owed her hone. The Texas
authorities learned this nuch from Huddl eston before he

st opped cooperating with the police. Det. WIIlians
understood fromthe Texas authorities that Huddl eston had

ki dnaped the Texas woman “with the intent of taking her to

t he bank; having her use her key to open the bank, and then
they were going to have free rein to take whatever they
coul d take before the bank actually opened.”

Det. WIllianms testified that when he | earned the
details that the Texas authorities had unearthed, he went to
the claimant and asked her if she had a key to the bank.

She expl ai ned that she did and that she was an opener. He
expl ai ned to her what he had | earned.

Det. Wllians testified that there was ot her

physi cal evidence tying Huddl eston to the crine against the



G ngras - F900391 - 16-

claimant. The claimnt’s assailant had dropped the gun when
he was trying to hold onto her as she tried to squeeze out
of the front door. The assailant ran out of the house after
her, then turned to go back toward the house, but saw
Crawford and took off for the woods, according to the
witness Crawmford. Det. WIIlianms believed that the claimant
was going to go back to the house for the gun, but he

pani cked and left. The gun is an ol der nodel, nine-
mllimeter Beretta with a wood stock. The serial nunber was
filed off. Wen Det. WIllians was talking to the Texas
authorities, he learned that the husband of the victimin
the Texas crinme owned an ol der nodel, nine-mllineter
Beretta with a wood stock that he had never registered.

That gun was stolen by the crimnals in the Texas crine.

Det. Wllians believed it is the sane gun. Wile Det.
WIllians could not say, for a fact, that the gun the
claimant’ s assailant |left behind is the same gun stolen from
the victimin Texas, he could say, for a fact, that it is

t he sane nmake, nodel, and approxi mate age, and that it

mat ched the very specific description given, and that the

serial nunmber had been obliterated by the tinme it cane into
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his possession. This is another fact |inking Huddl eston to
the claimant’s assault.

Det. Wllianms testified that Huddl eston had not
yet been convicted of anything. At the time of the
hearing, WIllianms had not talked to himat all. WIIians
had read Huddl eston’s statenments to the Texas authorities,
whi ch do not nmention Arkansas. However, Det. WIIlians noted
that “[wje certainly know that M. Huddl eston’s DNA is on
that nmask. W know that for a fact. | know that a person
wearing that mask that has M. Huddl eston’s DNA was in M.

G ngras’ home, and held her at gunpoint.” Det. WIIlians
felt that it was unlikely that someone put Huddl eston’s DNA
on the mask

Det. Wllians that the crine attenpted in Arkansas
is very simlar to the one that occurred in Texas. The
cl ai mant was an opener with keys to the bank where she
wor ked. He stated that her assailant, Huddl eston, was not
able to rob the bank, “because she got away.” Huddl eston
and an acconplice have tried to rob banks in other |ocations
at | east once before.

Det. Wllians identified Hearing Exhibit B as his

report requesting a warrant for Huddl eston’s arrest. The
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charges listed at the end of the report are the charges that
WIllians recomrended to the prosecutor’s office. He was
currently awaiting an August trial in Texas. WIIlians
intended that after that trial, Huddl eston would be tried in
Arkansas for his crimes against Ms. G ngras.

Det. WIIlians recomended counseling through the
vi cti madvocate program at the Washi ngton County Courthouse
in the Washi ngton County Prosecutor’s office, because the
cl ai mant had been through a life threatening incident.

Detective WIllians also testified that because the
claimant’ s car and house keys were m ssing, he recommended
t hat she change the | ocks to her home and car. He expl ai ned
that at the time of the assault, the identity and notive of
t he assail ant were unknown. Wthout being sure that the
assailant did not have her keys, Detective WIllians felt
t hat changi ng the | ocks was necessary.

The claimant al so presented a Warrant Request
prepared by Detective David WIlianms of the Fayetteville
Pol i ce Departnent, dated January 19, 2009, which stated:

The Arkansas State Crinme Lab has reported that a

DNA sanpl e taken fromthe mask dropped by the

suspect at the tinme of the incident was identified

as belonging to a Gary N. Huddl eston 11/03/50

(SS#440-56-0698). M. Huddl eston is a resident of
Muskogee, OK, but he is currently incarcerated in
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t he Parker County Texas Sheriff Ofice jail on
of fenses of aggravated attenpted robbery, and a
host of other charges.

Texas authorities with whom |’ ve spoken incl ude
District Attorney Kathleen Catana, Texas Ranger
Russ Authier, Lt. Mark Arnett of the Watherford,
TX police department, and Speci al Agent Deborah
Trickey of the FBI (Ft. Wrth RA).

The MO in the Texas incident which occurred in
January 2007 appears simlar to the one occurring
in April of 2007 in Fayetteville. The victimin
t he Texas case was a fenal e bank enpl oyee assi gned
to open the bank nbst nmornings. Qur victim
Roselie G ngras, was al so a bank enpl oyee in
charge of opening each norning. M. G ngras has
since reported that her bank was routinely not in
conpliance with its own policy of having two
peopl e open the bank together each norning, and
that it was nore often than not she was the only
enpl oyee present at the tinme the facility opened
each norning. It was very clear in speaking with
the Texas investigators that Huddl eston and his
acconplice spent tinme and energy |earning the
habits of various bank enpl oyees before deciding
on their victim It was also clear that they
followed that victimto her home and were famliar
with her habits. M. Gngras’ bank, Liberty Bank
on West Sixth, is highly visible froma nunber of
public areas and busi nesses, and perform ng
surveillance on the bank and its enpl oyees woul d
have been a sinple matter and not likely to raise
suspi ci on

In the Texas incident, just as in our incident,

t he suspect was waiting inside the victims hone
as the victimwal ked in. The suspect in the Texas
i ncident stated sonething along the lines of, “I’m
not here to hurt you. [|I’mjust here for the
nmoney.” Ms. G ngras reported that her attacker
stated, “l don’t want to hurt you,” right before
she ran toward the door to escape. M. Huddl eston
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fits the basic size as described by Ms. G ngras
during her report given that night.

The investigators in Texas reported that

Huddl est on and an acconplice by the name of Cary
Deon McGowan ki dnaped t he bank enpl oyee’ s husband
and held himuntil she got hone fromwork. The
couple was threatened with nmutilation and death
shoul d they not cooperate. The plan as descri bed
by the victinms was to have the bank enpl oyee open
the facility the next day so that Huddl eston and
McGowan coul d collect noney at their leisure. A
series of mshaps (detailed in incident reports
provi ded by Texas) resulted in the plan failing
and M. Huddl eston getting cut on the finger. The
bl ood fromthat cut allowed the investigators to
identify himnmonths later. He was arrested for
their offenses in Novenber of 2007.

Huddl eston and McGowan stol e a nodel 92 Beretta 9
mmfromthe victinms in the Texas incident. It was
noted that the same nake/ nodel gun was dropped by
t he suspect in our case, and that the serial

nunber had been filed off. The owner of the

stol en gun in Texas had never registered his
weapon, and he had no record of the serial nunber.
|"ve sent photos of the gun we recovered. Lt.
Arnett indicated it was potentially the gun stolen
in their case, though neither he nor the owner
could say positively. The fact that the gun was
never registered and that it was originally
inmported fromltaly could account for the fact

t hat ATF has never been able to identify an owner.

M . Huddl eston used a phone with the nunber

918. 760. 3051 (AT&T) during the Texas incident, and
he was in possession of the same phone and nunber
when he was arrested in Novenber. A subpoena for
hi s phone records during the tinme of our incident
was requested through the Washi ngton County
Prosecutor’s O fice. Phone calls made on that
phone in the hours before and after the robbery
were not to anyone in the Fayetteville area, and
subsequent phone record subpoenas on the nunbers
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di al ed have caused del ays wi thout any significant
new i nformati on bei ng gat hered.

The investigators in Texas have indicated they
don’t believe M. Huddl eston will nake a statenent
in our matter as he has stopped speaking with al

| aw enforcenment officials. M. MGowan' s

wher eabouts are unknown, but | was inforned that
he is believed to be in Mexico. | spoke with M.
Huddl eston’ s attorney, Tomry Wse (817.599. 4136)
on 08/04/08. He did not believe his client would
be interested in nmaking a statenent in this matter
unl ess his client thought Arkansas charges woul d
get himaway fromthe Texas prison system Texas
authorities have been clear that they have no
intention of relinquishing their priority in this
case to federal or other state authorities.
District Attorney Catana said her best offer for a

pl ea bargain to M. Huddleston will likely be
fifty years.
Gven that, | will submt this case to the County

Prosecutor as a warrant request for M. Huddl eston

to include the follow ng recommended of f ences:

[ aggravated residential burglary, kidnaping,

aggravat ed robbery, aggravated assault, batter in

the first degree].

Al so entered into evidence was an affidavit, dated
Decenber 10, 2009, of Detective David WIllians, in which he
expl ai ned that he obtai ned docunents fromthe Texas
prosecutor handling Huddl eston’s crim nal charges there who
di scovered the attached docunments in her investigation.
Detective WIllianms explained in the affidavit that

Attachnment A was a document |isting nunbers representing

radi o frequenci es used by the Fayetteville Police
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Departnment. He stated that “[w]ith an i nexpensive policy
frequency scanner and the correct frequencies, any person
woul d be able to listen in on what the police were doing.”
The docunent al so contai ned descriptions of vehicles, three
of which were confirmed to have bel onged to enpl oyees
wor ki ng at Liberty Bank at the tine of the assault on Mss
G ngras. Detective Wllians’ affidavit al so explained that
Attachnment B was a docunent |isting phone nunbers and hours
of operation for all the Liberty Banks in northwest
Arkansas, as well at the addresses of other banks in
Fayetteville. Lastly, Detective Wllians affirmed that “I
spoke with Gary Huddl eston regarding his conviction for the
Texas crime and his involvenment in the crinme against Mss
G ngras, including his objective of robbing Liberty Bank
and | feel confident that he will cooperate and offer a
formal statenent of admission in the present case.”

The medi cal records include the claimant’s initial
visit to the Washi ngton Regi onal Enmergency Roomon April 11
2007. This record states that “Patient conplained of right
hand and wist pain. Patient had an intruder in her hone
Monday night and is not sure if she injured it pushing him

away or when she fell down sone stairs.” The diagnosis was
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a cl osed navicul ar (scaphoid) fracture. The records also
reflect that the claimant saw Dr. Park for an eval uation of
her right wist fraction on April 17, 2007 and a re-
eval uati on on June 5, 2007.
2. Adj udi cation

For the claimant to establish a conpensable injury
as a result of a specific incident, the follow ng
requi renments of Ark. Code Ann. 811-9-102(4)(A) (i) (Repl.
2002), nust be established: (1) proof by a preponderance of
t he evidence of an injury arising out of and in the course
of enploynent; (2) proof by a preponderance of the evidence
that the injury caused internal or external physical harmto
t he body which required nmedical services or resulted in
disability or death; (3) nedical evidence supported by
objective findings, as defined in Ark. Code Ann. 811-9-102
(4)(D), establishing the injury; and (4) proof by a
preponderance of the evidence that the injury was caused by
a specific incident and is identifiable by tine and pl ace of

occurrence. M kel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W2d 876 (1997).
The issues in this claimare whether the

claimant’s injury arose out of and in the course of her
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enpl oyment and then whet her she was perform ng enpl oynent
services at the time of the injury. “Arising out of the
enpl oyment” concerns the origin or cause of the accident,
and that in “order for an injury to arise out of the

enpl oynent, it nust be a natural and probabl e consequence or
i ncident of the enploynent and a natural result of one of

its risks.” Arkansas Dept. of Health v. Huntley, 12 Ark.

App. 287, 291-2, 675 S.W2d 845 (1984). *“In the course of
t he enpl oynent” concerns the tinme, place, and circunstances

under which the injury occurred. Arkansas Dept. of Health

V. Huntley, supra at 291-2. The Arkansas Wrkers'’

Conpensation Act of 1993 excluded injuries which occur when
the enpl oyee is not perform ng enpl oynent services. Ark.
Code Ann. Sec. 11-9-102(4)(B)(iii).

a. Arising out of and in the course of enploynent

The first question, whether the claimant’s injury

arose out of enploynent, is answered in the affirmative,
where she was an enpl oyee charged with opening the bank on a
regul ar basis, and often alone. Evidence gathered in the
crimnal investigation of her assault and of a simlar crine
in Texas reveal ed that one Gary Huddl eston had “cased” the

bank, observing its enployees and their vehicles, as well as
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nmonitoring police activity. The evidence al so connected
Huddl eston to the mask worn by her assailant. The
descriptions by the claimant and by her nei ghbor Crawford of
t he assail ant match the mask which was found near her hone
in the area through which he was observed to flee, and on

t he mask DNA evi dence was found which was Huddl eston’s,
according to crine lab testing. Huddleston was accused of

crimes with a simlar nodus operandi in Texas. His plan was

to identify enployees with access to the bank, kidnap them
and force themto open the bank and vaults in order for
Huddl eston to rob the bank. | note the respondent
enpl oyer’ s concern about the evidence in this case.
Huddl eston is not on trial, and this is not a crimnal case.
The burden of proof is nmuch lower in a workers’ conpensation
claim and the Comm ssion is not bound by the rul es of
evi dence. The evidence is sufficient and reliable enough to
come to the conclusion that the claimant was the victimof a
bot ched attenpted bank robbery, w thout resort to
specul ati on.

| also noted that there is no evidence of a

personal notive or personal connection to the assault.
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Simply stated, had the clai mant not been an
enpl oyee charged with the responsibility of opening the bank
and of being in possession of a key and codes to the bank
and vaults, she would not have been the victimof this
assault. Her enploynment was directly and causally rel ated
to the injury. 1In general, injuries fromassaults with a
causal connection to the enploynment are conpensable, while
injuries frompurely personal assaults are not, and assaults
“arise out of the enploynent either if the risk of assault
is increased by the nature or setting of the work...”

Westark Specialties v. Lindsey, 259 Ark. 351, 532 S.W2d 757

(1976). The nature of the claimnt’s work, opening the bank
regularly, working as a teller and being responsible for the
key and codes, increased the risk of assault.

This claimis very simlar to Craig v. Electrolux

Corp., 212 Kan. 75, 510 P.2d 138 (1973) in which the
claimant, an outside sal esman who col | ected noney from
custonmers, was nmurdered in his car, while waiting for a
prospective customer to return to his office. Evidence
showed that the assailants had observed the claimant with a
| arge anount of noney and had attenpted to rob him The

court held that since the reason for the nmurder was the
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noney whi ch decedent had collected for his enployer, there
was causal connection between the enpl oynent and the nurder,
and the death was conpensable. Likew se, there is a causa
connection between the enploynment and the injurious
incident, and the present claimant’s injury arose out of her
enpl oynent .

The second hurdle for the claimant is “the course
of enploynment” question. There is a great deal of casel aw
supporting the position that the course of enploynent
factor, tine and space, “may be proved by show ng that the
causative factors occurred during the tinme and space limts

of enploynment.” Strother v. Mrrison Cafeteria, 383 So.2d

623, 628 (Fla. 1980). The clainmant was a cashier at a
cafeteria. The injury:

had its genesis at the place of enploynent since
the assailants were actually on the business

prem ses, casing it so to speak, and, then when
[the claimant] left, they foll owed her hone and

t here assaulted her and robbed her of her purse
whi ch they thought contained the cafeteria s cash
receipts. The time bonb began ticking while she
was on the business prem sed and during working
hour s.

The Arkansas Courts followed this logic in Jones

v. Gty of Inboden, 39 Ark. App. 19, 832 S.W2d 866 (1992).

In that case, an injury which occurred after the clai mant
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had | eft the enploy of the city was conpensabl e, where the
assault had its origins in the enploynent. The court

di scussed several cases fromother jurisdictions holding
that the "course of" requirenent is “satisfied by a show ng
of an unbroken course beginning with work and ending with

i njury under such circunstances that the beginning and the
end are connected parts of a single work-related incident.”

Jones, 39 Ark. App. at 22, quoting G aybeal v. Board of

Supervi sors of Mntgonery County, 216 Va. 77, 216 S.E. 2d 52

(1975).

The claimant’s injury was the end result of a
course of action beginning with her enploynment and her
assailant’ s observation of the activities of her enployer
and herself on the work prenmises. The link between the
assault and the claimant was the enpl oynent and the
claimant’ s access to the bank’s cash deposits. There is no
guestion that the claimant’s injury was in the course of her
enpl oynent .

| note that both parties argue that the positional
risk doctrine applies to their benefit, but the lawis clear
that the positional risk doctrine applies only when there is

no evi dence of a personal notive to an assault and no
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evi dence of work-rel at edness t oo. Kendrick v. Peel, Eddy

and G bbons Law Firm 32 Ark. App. 29, 795 S. W 2d 365

(1990); Deffenbaugh Industries v. Angus, 313 Ark. 100, 852
S.W2d 804 (1993).

The third hurdle for the claimant is that she was
perform ng enpl oynment services at the tine of the injury.
The term "enpl oynment services" is not defined in the
Arkansas Workers’ Conpensation Act, but the Supreme Court
has stated that “an enpl oyee perforns enpl oynent services

when doing sonething that is generally required by the

enployer.” CV' S Fam |y Foods v. Caverly, 2009 Ark. App.

114, 2 (2009)(citing Wallace v. West Fraser South, Inc., 365

Ark. 68, 225 S.W3d 361 (2006)); Texarkana v. Conner, 373

Ark. 372, 376 (2008). The test for “enploynent services” is
“the same as that used to determ ne whether an enpl oyee was
acting within the course of enploynent, i.e., whether the
injury occurred within the tine and space boundaries of the
enpl oynment, when the enpl oyee was carrying out the

enpl oyer' s purpose or advancing the enployer's interest
directly or indirectly.” 1d. The Suprene Court in

Texar kana v. Conner, supra, stated that the “critica

inquiry is whether the interests of the enployer were being
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directly or indirectly advanced by the enpl oyee at the tine
of the injury,” and that the issue depends on the particul ar
facts and circunstances of each case. The Court of Appeals
has al so expl ained that “[w] hatever ‘enploynment services’
means nust be determ ned within the context of individual
cases, enploynents, and working rel ati onshi ps, not
general i zati ons nmade devoi d of practical working

conditions.” Honeysuckle v. Stout, 2009 Ark. App. 696

(2009).
The courts have found that activities in which
cl ai mants were engaged after work hours ended or while on

break were enpl oynent services. In CV S Fanily Foods v.

Caverly, 2009 Ark. App. 114 (2009), the claimant was the

ni ght manager of the appellant grocery store. He was
injured escorting a sixteen-year-old enployee to her vehicle
in the store parking lot after dark and after the store had
cl osed. The Court of Appeals held that he was perform ng
enpl oynment servi ces:

Wat chi ng the young enpl oyee to ensure her safety
at night was nore than gentlemanly and | audabl e:
it was an activity that came within the scope of
his oversight, and it benefitted the enpl oyer by
ensuring the safety of a trained and val uabl e
enpl oyee, and by hel ping establish a record of
safety on the prem ses that would benefit the
enployer in its attenpts to recruit future
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enpl oyees and to alleviate any fears that
potential customers m ght have about the safety of
the parking lot after dark

I n Texarkana v. Conner, 373 Ark. 372 (2008), the

clai mant was injured opening a | ocked gate to a parking | ot.
He was returning froma break in his vehicle, and the nornal
entrance to the parking |lot was blocked. H's intent was to
park and go to the cafeteria to eat |unch, where he woul d be
on call to performhis job duties if necessary. By creating
access to the parking lot, he was advancing his enpl oyer’s
I nterests, even if he was the only enpl oyee seeki ng access
at that tinme. |In that case, the Arkansas Suprene Court made
a statenment crucial to the current claim

It is clear that in a case such as the present

one, where an injury occurs outside the tine and

space boundaries of the enploynent, the critical

inquiry is whether the enployer's interests were
bei ng advanced, either directly or indirectly.

Conner, supra at 377 (enphasis added). The Court

went on to say that the pertinent question was whether the
enpl oyer’s interests were advanced by the enpl oyee at the
time he unl ocked the gates and injured hinself. Thus,
according to the Arkansas Supreme Court, the fact that “an

injury occurs outside the tine and space boundaries of the

enpl oynent” does not bar a finding that an enpl oyee was
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engaged in enploynment services at the tinme of an injury.
Here, the claimant was not at her work prem ses when she was
i njured, and she was not on the clock or being paid for her
time. These facts do not prevent a finding of enploynent
servi ces.

At the tinme of her injury, the claimant was in
possessi on of a key and of codes necessary for access to the
bank facility and vaults. Her possession of these access
tools was for the benefit of the enployer, in having a
trusted enpl oyee capabl e of opening the bank for business

each norning. The requirenments of “arising out of,” “in the
course of” and “enpl oynment services” are interrelated in the
law and in these facts. The claimant’s activity, carrying

t he keys and codes to access the bank and the noney

contai ned therein, may not have been an activity for the
benefit of the enployer had her injury not otherw se been
related to her enploynent, but in this case it was that very
activity, carrying those keys and codes, which precipitated
the injury. The evidence shows that it was nore likely than

not that the claimant’s assail ant intended to rob the bank

t hrough her access to it.
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Furthernore, the claimant’s behavior in escaping
her assailant was a benefit to the bank directly in that she
thwarted the robbery and indirectly in that she was not
acting intentionally to do nore than escape himand was

unawar e of the purpose behind the assault. In C/ S Famly

Foods v. Caverly, supra, the claimant testified that

escorting the young enpl oyee to her car was the
“gentl emanly” thing to do, but the court found that, while
“gent| emanl y” behavi or was | audabl e, his behavi or benefitted
t he enpl oyer for other reasons including preserving the
safety of a val ued enpl oyee and the reputation of the
busi ness as a safe place. Thus, the intent behind the
claimant’ s behavior is not the inportant factor in this
anal ysis. Rather, the existence of a benefit is the
i nportant factor.

When taken as a whole, within the context of this
situation, this enploynment and enpl oyer, these working
rel ati onshi ps and practical working conditions, the
claimant’s injury occurred while she was carrying the keys
and codes to access the bank and vaults and while she was
evadi ng an assault by a person intending to rob the bank and

vaults, both to the benefit of her enployer. The origin of



G ngras - F900391 - 34-

t he assault was physically the bank prem ses where the

cl ai mant and the bank were studied by the assail ant.
Furthernore, the purpose of the assault was to use the
claimant’ s access to the bank, through her possession of the
keys and codes, to rob the bank. Therefore, the clai mant
proved by a preponderance of the evidence that she sustained
an injury arising out of and in the course of enploynent, at
a tinme when enpl oynent services were being perforned.

b. The injury caused internal or external physical
harmto the body which required nedical services

The claimant credibly testified, and the nedical
records support this testinony, that she injured her wi st
when she was escaping fromher assailant. | find this
el ement is satisfied.

C. Medi cal evi dence supported by objective findings

The emergency roomrecord of April 11, 2007 shows
that the clai mant underwent an x-ray which reveal ed a cl osed
fracture in her right wist, satisfying this el enent.

d. The injury was caused by a specific incident and
is identifiable by time and place of occurrence.

The claimant credibly testified as to the
ci rcunst ances of her injury, which the testinony of Det.

WIllians and the docunmentary evidence support, that on Apri
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9, 2007 in the early evening she fell and broke her wist on
her front porch as she was escaping her assailant. This
element is |ikew se satisfied.

The cl ai mant has proven by a preponderance of the

evi dence that she sustained a conpensable injury on April 9,

2007.
3. Concl usi on
After my de novo review of the entire record,
nmust respectfully dissent fromthe mgjority opinion. | find

that the claimant has proven by a preponderance of the

evi dence that she sustained a conpensable injury.

PH LI P AL HOOD, Conm ssioner



