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Decision of Administrative Law Judge:  Affirmed and adopted
as modified.

OPINION AND ORDER

The claimant appeals and the respondents cross-appeal

an administrative law judge’s opinion filed December 11,

2009.  The administrative law judge made the following

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2.  The stipulations agreed to by the parties are
hereby accepted as fact.
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3.  On June 27, 2007, the claimant sustained a
compensable low back injury arising out of and
during the course of her employment with Magna IV
Color Imaging, Inc., which was the result of a
specific incident identifiable by time and place
of occurrence.

4.  The claimant’s average weekly wage at the time
of the injury was $502.22, which would entitle her
to compensation rates of $335.00 per week for
temporary total disability and $251.00 per week
for permanent partial disability.  The claimant
was paid 63.3 weeks of temporary total disability. 
Accordingly, the claimant was underpaid $55.00 per
week for a total of $3,481.50 in temporary total
disability.  

5.  Respondents are responsible for the
outstanding medical treatment provided
by claimant’s family physician, Dr. Absalom
Tilley, which remained unpaid, as well as
continued reasonably necessary medical treatment
to include medication management provided by Dr.
Tilley which was at the direction and
approval of respondents.  

6.  The claimant has failed to prove, by a
preponderance of the credible evidence,
that the medical treatment recommended by Dr. Reza
Shahim, specifically, a lumbar facet rhizotomy is
reasonably necessary medical treatment as related
to the claimant’s compensable injury.  

7.  The claimant’s healing period ended on or
before September 15, 2008.

8.  The claimant has failed to prove that she is
entitled to additional temporary total disability
benefits after September 15, 2008.  

9.  The claimant has failed to prove that the five
percent (5%) permanent impairment assessed by Dr.
Barry Baskin is related to the June 27, 2007,
injury.  Rather, a preponderance of the evidence
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reflects that the impairment rating assigned by
Dr. Baskin is related to the claimant’s pre-
existing condition.  Accordingly, respondents are
entitled to a credit in the amount of $4,725.00,
representing the five percent (5%) permanent
impairment previously paid. Because the claimant
is entitled to a lump sum payment of $3,481.50,
representing the underpayment of temporary total
disability, respondents are entitled to a future
credit against any possible indemnity benefits in
the amount of $1,243.50.  

10.  The claimant has failed to prove that she
sustained any impairment and/or wage-loss
disability as the result of her June 27, 2007,
admitted injury.

11.  The issue of respondents’ entitlement to an
independent medical evaluation was not raised in a
timely manner.  Further, in view of the foregoing,
said issue is rendered moot.  

After reviewing the entire record de novo, it is our

opinion that the administrative law judge’s decision is

supported by a preponderance of the evidence, correctly

applies the law, and should be affirmed as modified.  The

administrative law judge determined, “Because respondents,

after taking a credit for overpayment of permanent

impairment, are not responsible for additional indemnity

benefits, a statutory attorney’s fee is not warranted under

the provisions of A.C.A. §11-9-715.”  Fees for legal

services shall be allowed only on the amount of compensation

for indemnity benefits controverted and awarded.  See Ark.
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Code Ann. §11-9-715(a)(2)(B)(ii)(Repl. 2002).  The instant

claimant contended at pre-hearing that she was entitled to a

lump sum payment for an alleged underpayment of indemnity

benefits.  The parties agreed to litigate the issue of

“whether the claimant is entitled to underpayment of

indemnity benefits.”  The respondents stipulated at hearing

that they had underpaid the claimant by at least $1,455.90. 

The administrative law judge found that the claimant was

underpaid in the amount of $3,481.50.  The record in the

instant matter demonstrates that had the claimant not

retained an attorney, she would not have been awarded an

underpayment of indemnity benefits.  The claimant’s attorney

is therefore entitled to fees for legal services.  See

Goodwin v. Phillips Petroleum Co., 72 Ark. App. 302, 37

S.W.3d 644 (2001), citing Cleek v. Great S. Metals, 335 Ark.

342, 981 S.W.2d 529 (1998).  

We therefore affirm and adopt the December 11, 2009

decision of the administrative law judge, including all

findings and conclusions as modified, as the decision of the

Full Commission on appeal.  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(Repl. 2002).  For prevailing in part on
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appeal to the Full Commission, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002). 

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur in part with the majority’s findings that the

claimant sustained a compensable injury on June 27, 2007 to

her low back, that the respondents are responsible for the

medical treatment provided by Dr. Absalom Tilley to date and

for Dr. Tilley’s continued medication management, and that

the issue of whether the respondents were entitled to an

independent medical examination was untimely raised. 

However, I must respectfully dissent in part from the

majority opinion, because I find that the claimant proved

that the treatment recommended by Dr. Shahim is reasonable
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and necessary treatment of her compensable injury, that the

claimant’s average weekly wage should only be calculated

using full forty-hour weeks plus her overtime, and that the

respondents underpaid the claimant due to the erroneous

calculations, that the claimant’s healing period has not

ended, that the claimant is entitled to temporary total

disability benefits from February 3, 2009 to a date yet to

be determined, and that the claimant is entitled to the 5%

permanent impairment rating issued by Dr. Baskin.  I also

find that the claimant is entitled to an attorney’s fee on

the underpaid indemnity benefits and indemnity benefits from

February 3, 2009 to a date yet to be determined.  Because I

find that the claimant is within her healing period, the

issue of wage loss disability above the amount of her

permanent impairment rating is not ripe, although had her

healing period ended, it is clear that the claimant has

suffered a loss in her ability to earn above that rating.

          The claimant suffered a compensable injury when

she picked up a bundle of books which caught on a nail while

working in a bindery.  She felt a pop and immediate pain in

her back and was taken to the emergency room.  She was
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treated for two years without improvement.  Dr. Shahim has

recommended facet rhizotomy.

REASONABLE AND NECESSARY TREATMENT

          Under Arkansas workers’ compensation law,

employers must promptly provide medical services which are

reasonably necessary for treatment of compensable injuries.

Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).  Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003).  Injured workers have the burden of proving by a

preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury.  Norma Beatty v. Ben Pearson, Inc., Full Commission

Opinion filed February 17, 1989 (D612291).  What constitutes

reasonable and necessary medical treatment is a question of

fact for the Commission.  Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W.3d 333 (2001).  Reasonable and necessary

medical services may include those necessary to accurately

diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the

compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark.
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App. 100, 911 S.W.2d 593 (1995).  A claimant does not have

to support a continued need for medical treatment with

objective findings.  Chamber Door Industries, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).

          Under Arkansas workers’ compensation law, the

employer takes the employee as she is found, and

circumstances which aggravate preexisting conditions are

compensable. Nashville Livestock Commission v. Cox, 302 Ark.

69, 787 S.W. 2d 664 (1990).  Further, when the primary

injury is shown to have arisen out of and in the course of

employment, the employer is responsible for any natural

consequence that flows from that injury.  Wackenhut, supra. 

The basic test is whether there is causal connection between

the two episodes.  Id.  A causal connection is established

when the compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the disability

or need for treatment.  Williams v. L&W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004). 

          Treatment intended to reduce, or enable a claimant

to cope with, chronic pain attributable to a compensable

injury may constitute reasonably necessary medical treatment



George - F707300 9

within the meaning of Ark. Code Ann. Sec. 11-9-508.  Billy

Chronister v. Lavaca Vault, Full Commission Opinion filed

June 20, 1991 (D704562). 

          One issue in this claim is whether there is a

causal connection among the claimant’s workplace incident,

her objective findings of injury and her need for treatment. 

 The claimant had a preexisting condition as shown by an MRI

performed in 2002 after the claimant had a motor vehicle

accident in 2001.  She received sporadic treatment in 2002

and 2003 for this incident.  The medical record is devoid of

any treatment for her low back since November 2003 until the

claimant had the work-related injury when her back popped

lifting a bundle.  The claimant testified, and the medical

records corroborate, that her low back was asymptomatic in

the four years before that workplace injury.  Her position

with the respondent required a great deal of heavy lifting,

and had she been symptomatic, she would have been unable to

perform her job.  Even with the prior back treatment in 2002

and 2003, the claimant did not require medical treatment of

her back during her employment with the respondent.  The

claimant had health care coverage during this time, but she

did not seek treatment for lower back problems.  There is no
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question that the claimant’s low back and the preexisting

condition of it were asymptomatic from the end of 2003 until

the date of the work related incident.

          After the lifting and jerking incident at work

when she heard a pop in her back, her lumbar spine became

symptomatic with immediate severe and unrelenting pain.  The

claimant required immediate treatment, and her condition has

not resolved up through the date of the hearing.  Dr.

Baskin, a medical doctor and not an attorney, had the

misplaced concern that the objective findings preexisted the

injury.  Causation does not require proof by objective

findings.  The presence of an injury is proven by objective

findings, of which there are several in this case, including

spasms, loss of lordosis and the MRI findings. 

          This is a straightforward claim, where there was

an asymptomatic pre-existing condition which became

symptomatic after a compensable injury.  The claimant’s

compensable injury either caused or precipitated the need

for medication and procedures.  As in Estridge v. Waste

Management, 343 Ark. 276, ___, 33 S.W.3d 167, ___ (2000),

“that is clear.”  It is undisputed that the claimant had a

pre-existing condition in her lumbar spine.  However, that
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condition did not become symptomatic until the 2007

accident.  The 2007 compensable injury is a factor in the

need for treatment of the claimant’s lumbar spine, and under

Williams, supra, the claimant is entitled to the treatment

provided by Dr. Shahim. 

          A second issue concerning reasonable and necessary

treatment concerns her credibility.  First, much was made of

the claimant’s failure to disclose that she had low back

pain in 2002 and 2003 after a 2001 motor vehicle.  The

claimant testified that she did not recall the low back

pain, because it was so long ago, because her neck was of

more concern to her, and because her mother was dying during

the treatment of her motor vehicle accident-related

problems.  The fact that the claimant did not disclose low

back pain which had resolved in 2003 and which had not

occurred again in the intervening years is not a death knell

to the claimant’s credibility.  While she may not be a

precise historian, she was very clear about the

circumstances of her injury and the remarkable change in her

physical condition from fully functional in a physically

demanding job to unable to work.
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          The claimant received a variety of treatment for

her low back after her work-related injury, little of which

was effective.  The only treatment which improved her

condition was the facet block by Dr. Baskin.  This facet

block was not immediately beneficial, but, after more than a

week, it provided significant benefit for several months. 

Dr. Baskin testified at deposition that a successful facet

block indicated the value of attempting a facet rhizotomy. 

However, he also testified that he did not give her a facet

block, but then stated that she received no relief from the

facet block he performed.  The claimant’s injury was in

2007, and in the two years between injury and hearing, much

time was wasted with treatment described by both Dr. Baskin

and the claimant as ineffective.  Dr. Baskin even noted that

her recovery was slowed by some of her treatment modalities. 

With pain sufficiently significant to prevent her from

working, causing her to gain weight through inactivity and

requiring narcotic medication, and which lasted for two

years, it is reasonable to expect a non-organic component to

her condition, as well as a less than successful functional

capacity evaluation.  Of course she self-limited.  She had

intractable, apparently untreatable pain.  Even Dr. Baskin
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acknowledged that he saw more chronic pain patients with

findings of non-organic pain that other types of patients

with such findings.

          Dr. Baskin also noted that the claimant had a

positive response to a test he performed, twisting her hips,

which he described as a sign of non-organic pain.  He

explained that this positive finding did not mean that there

was no organic source of pain.  He also stated that a

twisting motion would cause pain where a facet joint problem

existed.  Where the twisting of the claimant’s hips within

zero to fifteen degrees can show a non-organic source of

pain and the twisting of the claimant’s lumbar spine can

show a facet joint problem, I disregard Dr. Baskin’s opinion

that the claimant displayed a pain response indicating a

non-organic source of pain as unreliable.

          Dr. Baskin was also effusive with his praise of

Dr. Shahim, noting that Dr. Shahim was a surgeon whose

approach to the claimant’s condition would be different that

his own.  Dr. Baskin also stated that Dr. Shahim’s

recommendations were reasonable, when one disregarded the

“workers’ compensation aspects.”  Again, Dr. Baskin has

confused his role.  The question for the medical experts is
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whether Dr. Shahim’s recommended treatment is reasonable and

necessary medical treatment; in other words, will it promote

the healing or management of the claimant’s injury?

          Dr. Shahim noted the claimant’s severe right hip

and right leg pain, which radiated through her buttock into

her right leg.  He noted that she had facet blocks and

epidural steroid injections, and that the facet blocks

reduced her back and leg pain, but that the symptoms

recurred.  He noted that the new MRI showed right facet

joint disease with a cyst associated with the facet, mostly

related to facet arthropathy.  There was a broad disc

protrusion at L4-5 with an annular tear at this level, and 

mild disc disease at L5-S1.  Dr. Shahim’s conclusion was

that she was symptomatic from lumbar radiculopathy due to

facet disease and foraminal stenosis and that a lumbar facet

rhizotomy would be reasonable.  Whether the claimant had

back pain before 2004 would be irrelevant to this diagnosis

because she was asymptomatic from 2004 to the date of the

injury.  

          I find that the claimant has demonstrated a causal

relationship between the injury and the recommended

treatment, that she is a credible witness and patient, and
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that the treatment recommended by Dr. Shahim is reasonable

and necessary treatment of her compensable injury.  It is

unfortunate that it took two years for the claimant to

receive this care.  I disregard the suggestions of non-

organic sources of her pain primarily because after two

years with chronic severe pain, of course there will be

self-limiting behaviors, because there are objective

findings of injury, and because certain of the findings of

non-organic sources of pain were questionable themselves.

TEMPORARY TOTAL DISABILITY 

          I find that the claimant’s healing period has not

ended where there remains therapeutic treatment available

for her condition and where she is incapacitated from

earning a wage due to her condition.  The claimant need not

present objective evidence in support of her claim for

temporary total disability benefits.  Williams v. Prostaff

Temporaries, 64 Ark. App. 128, 979 S.W.2d 911 (1998).  The

claimant has reasonable recommendations of additional

treatment from Dr. Baskin in February 2009 and Dr. Shahim in

the summer of 2009, and therefore she remains within her

healing period while those recommendations are pending.  She

was taken off work and given permanent work restrictions by
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Dr. Ward.  Dr. Baskin felt there were no objective findings

preventing her return, but this is not the standard for

temporary total disability.  The claimant suffers

intractable pain and numbness affecting her stability, which

prevent her from returning to work in her previous or other

capacity.  I would award temporary total disability benefits

from the date that Dr. Baskin recommended additional

treatment in February 2009 to a date yet to be determined.

PERMANENT IMPAIRMENT 

          Again, Dr. Baskin has confused the medical and

legal issues in this claim.  He issued a five percent rating

based upon the claimant’s MRI findings, but has retracted

that because the claimant’s MRI, in his opinion, was

identical in 2002 and 2007.  He stated that the American

Medical Association’s Guides to Permanent Impairment did not

address this issue, but it was his opinion that the

preexisting condition barred her from having a rating.  He

stated a person with the MRI findings the claimant had, but

no symptoms or visible signs, would not be entitled to a

rating.  He went on to state that a person with the MRI

findings the claimant had and complaints of pain, but no

medically documented injury, would not be entitled to a
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rating.  However, he qualified that statement by saying that

he did not know what a medically documented injury was.  He

stated that if the MRI results were the same before and

after the incident, but that the patient had no spasm or

complaints of pain or other clinical sign, she would not be

entitled to a rating.  

          I deeply disagree with Dr. Baskin and find his

position unreasonable and unreliable.  The Guides do not

require the presence of the undefined “medically documented

injury” which Dr. Baskin does require.  The Commission is

required to utilize the Guides within the limits of the Act. 

The Commission is not allowed to add Dr. Baskin’s

requirements on top of the Guides.   The claimant has

objective findings of damage in her spine which were

preexisting at least to a certain degree.  However, before

the compensable injury, she was asymptomatic, and after the

injury, she was symptomatic with both subjective and

objective findings.  The permanent impairment rating is

appropriate to the claimant’s compensable injury and should

be honored by the respondents.

AVERAGE WEEKLY WAGE



George - F707300 18

          The average weekly wage is calculated using only

full forty hour work weeks, and the claimant is entitled to

the addition of the overtime hours she worked in the

calculation as well.  Ark. Code Ann. Section 11-9-518(a)(1)

and (b).  The claimant’s average weekly wage was not

accurately calculated where any week less than forty hours

was included, regardless of why she did not work a forty

hour week.  Merely averaging her earnings over the previous

year ignores the direct language of the statute and is

unacceptable.  I agree that the claimant’s average weekly

wage should be based upon her earnings in a forty hour

workweek, which would be eleven dollars and seventy-five

cents times forty hours ($11.75 x 40), for a total of four

hundred seventy dollars ($470), plus her average overtime

earnings.  She earned one thousand six hundred seventy-five

dollars and fifty-one cents ($1,675.51) in the fifty-two

weeks prior to her injury.  That number, divided by fifty-

two weeks, is equal to thirty-two dollars and twenty-two

cents ($32.22).  Her total average weekly wage is five

hundred two dollars and twenty-two cents ($502.22).  This

would entitle her to weekly benefits of three hundred

thirty-five dollars ($335) for temporary total disability
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benefits and two hundred fifty-one dollars ($251) for

permanent partial benefits.  The claimant is entitled to the

difference between this correctly calculated amount and what

she was paid at the erroneous rate of two hundred eighty

dollars ($280) for temporary total disability, and to the

indemnity benefits from February 3, 2009 forward at this

rate.

ATTORNEY’S FEES

          The claimant is entitled to an attorney’s fee on

the balance due on prior temporary total disability

benefits, on the permanent partial disability benefits due,

and on the temporary total disability benefits owing from

February 3, 2009 to a date yet to be determined.

CONCLUSION

          After my de novo review of the entire record, I

concur in part with the majority’s findings that the

claimant sustained a compensable injury on June 27, 2007 to

her low back, that the respondents are responsible for the

medical treatment provided by Dr. Absalom Tilley to date and

for Dr. Tilley’s continued medication management, and that

the issue of whether the respondents were entitled to an

independent medical examination was untimely raised. 
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However, I must respectfully dissent in part from the

majority opinion, because I find that the claimant proved

that the treatment recommended by Dr. Shahim is reasonable

and necessary treatment of her compensable injury, that the

claimant’s average weekly wage should only be calculated

using full forty-hour weeks plus her overtime earnings, that

the respondents underpaid the claimant due to the erroneous

calculations, that the claimant’s healing period has not

ended, that the claimant is entitled to temporary total

disability benefits from February 3, 2009 to a date yet to

be determined, and that the claimant is entitled to the 5%

permanent impairment rating issued by Dr. Baskin. I also

find that the claimant is entitled to an attorney’s fee on

the underpaid indemnity benefits and indemnity benefits from

February 3, 2009 to a date yet to be determined.  Because I

find that the claimant is within her healing period, the

issue of wage loss disability above the amount of her

permanent impairment rating is not ripe, although had her

healing period ended, it is clear that the claimant has

suffered a loss in her ability to earn above that rating.
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          For the foregoing reasons, I must respectfully

concur in part and dissent in part from the majority

opinion.

______________________________
                         PHILIP A. HOOD, Commissioner


