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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 6, 2009.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On all relevant dates, the relationship of
employee-self insured employer-third party
administrator existed between the parties.

3. On all relevant dates, the claimant earned
wages sufficient to entitle him to weekly
compensation benefits of $232.00 for total
disability and $174.00 for permanent partial
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disability, should such benefits have been
appropriate.

4. The claimant has failed to prove by the
greater weight of the credible evidence that
he sustained a “compensable injury” to his
right arm, as that term is defined by either
Ark. Code Ann. §11-9-102(4)(D). 
Specifically, the claimant has failed to
establish by medical evidence, which is
supported by “objective findings”, the actual
existence of any physical injury or damage to
his right arm during or after January of
2007.

5. The claimant has failed to prove by the
greater weight of the credible evidence that
he sustained a “compensable injury” to his
right shoulder, as that term is defined by
either Ark. Code Ann. §11-9-102(4)(A)(i) or
§11-9-102(4)(A)(ii)(a).  Specifically, the
claimant has failed to prove that he
sustained a physical injury to his right
shoulder that arose out of and occurred in
the course of his employment with the
respondent and that was caused by either a
specific incident or by rapid repetitive
motion.  

6. The respondents have denied the occurrence of
any compensable injury to the claimant’s
right arm or right shoulder and have
controverted this claim in its entirety. 

 
We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Specifically, we find from
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a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find that

the claimant sustained a compensable gradual onset right

shoulder injury and would award benefits accordingly.

To prove a compensable injury which is not the

result of a specific incident, a claimant must show “an

injury causing internal or external physical harm to the

body” which arises “out of and in the course and scope of

employment” and is “caused by rapid repetitive motion”. 

Ark. Code Ann. §11-9-102(4)(A)(ii)(a).  The burden of proof

is on the claimant, and the claimant must prove his rapid

repetitive injury by a preponderance of the evidence.  He

must also prove his injury is the major cause of his

disability and need for treatment.  Ark. Code Ann. §11-9-

102(4)(E)(ii).

The claimant contends it was his rapid repetitive

work on the pack out line which caused his shoulder injury. 

The claimant tended to focus on the stacking of the heavy

tubs as his primary job duty, but the testimony shows all

aspects of the pack out job were rapid and repetitive.  He

testified at the hearing that when he experienced pain, he
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would take time off work, and his shoulder would feel

better, but that the pain would return once he began working

again in the pack out department.  He also testified that

his shoulder did not give him any problems while he worked

in the sanitation department.  The claimant’s contention is

borne out by Tyson’s attendance records on the claimant.

Although the claimant is unable to remember or

recite the precise date his right shoulder injury began, or

the dates he had to take off due to the injury, the records

from Tyson and Dr. Williams’ office reflect the situation

described by the claimant.  The only evidence regarding the

jobs performed by the claimant in the pack out department at

Tyson affirms all the work in pack out is, indeed, rapid and

repetitive.  The only medical records and opinions at issue

unequivocally relate the claimant’s injury to the work at

Tyson.  The record is wholly devoid of another explanation

for the claimant’s injuries.  The claimant has satisfied the

requirements of Ark. Code Ann. §11-9-102(4)(A)(ii)(a) and

§11-9-102(4)(E)(ii).

For the aforementioned reasons I must respectfully

dissent.

                              
PHILIP A. HOOD, Commissioner


