BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI M NO.  E405149
VIRGL C. FURR (Dec’d),

EMPLOYEE CLAI MANT

BECHTEL POWER CORPORATI ON,
EMPLOYER RESPONDENT NO. 1

FREMONT | NDUSTRI AL | NDEMNI TY,
| NSURANCE CARRI ER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL DI SABI LI TY
TRUST FUND RESPONDENT NO. 2

OPI NI ON FI LED JUNE 18, 2010

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE LAURA J. M:KI NNON,
Attorney at Law, Russellville, Arkansas.

Respondents NO 1 represented by the HONORABLE M CHAEL L.
VWRI GHT, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRI STY KI NG,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed in part,
affirmed in part.

OPI Nl ON AND ORDER

The clai mant and the respondents appeal an
adm nistrative law judge' s opinion filed Septenber 8, 2009.
The adm nistrative | aw judge found that the claimnt did not
prove the respondents were liable for any additional nedical
expenses. The adm nistrative |aw judge found that the
claimant’ s attorney was entitled to additional fees for

| egal services, but that a penalty should not attach for
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| at e paynment of attorney’'s fees. After reviewing the entire
record de novo, the Full Comm ssion reverses the
adm nistrative law judge’ s opinion in part and affirns in
part. The Full Conmmi ssion finds that the clai mant proved he
was entitled to additional medical treatnment. W find that
the claimant’s attorney was entitled to fees for |egal
services, but that a penalty should not attach for late
paynment of attorney’s fees.
. H STORY

The parties stipulated that the claimnt, Virgi
Col unmbus Furr, sustained a conpensable injury on Septenber
13, 1993. Dr. Andrew M Monfee began treating the clai nant
on Septenber 14, 1993 and assessed acute lunbar strain. Dr.
Edward H. Saer, |1l treated the claimant beginning in
Cctober 1993. Dr. Saer perforned a |unbar fusion on the
cl ai mant on Septenber 25, 1995. An adnministrative |aw judge
filed an opinion on Cctober 29, 1996. The admi nistrative
| aw j udge found, anong other things, that “Medical expenses
and tenporary total disability benefits fromApril 19, 1994
to March 1, 1996, have been paid.” The admnistrative |aw
judge found that surgery provided by Dr. Saer was reasonably

necessary, and the admi nistrative |law judge directed the
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respondents to “pay all nedical expenses associated with Dr.
Saer’s treatnent within 30 days of receipt pursuant to Rule
30.” The administrative | aw judge found that the clai mant
was entitled to continued tenporary total disability
benefits. The administrative |aw judge found that the
claimant’s attorney was entitled to fees for |egal services
in accordance with Ark. Code Ann. 8§11-9-715.

The Full Comm ssion affirmed and adopted the
adm nistrative |law judge s October 29, 1996 decision in an
opinion filed August 27, 1997. The Arkansas Court of
Appeal s affirmed the Comm ssion in an unpublished opinion.
Bechtel Power Corp. v. Furr, CA97-1419 (May 20, 1998).

The cl ai mant began treating with Dr. Marc A Valley, a
pai n managenent specialist, on Decenber 11, 1997. Dr. Saer
opi ned on March 12, 1999 that the clai mant had reached
maxi mum medi cal inprovenent fromhis surgery and had
sustai ned a 15% anatomi cal inpairnment rating. The parties
have stipul ated that Respondent No. 1 paid indemity
benefits at the “total disability rate” until March 18,
1999. Edna Furr, the claimant’s wife, testified, “In Mrch

1999, they just quit paying. | nean, they didn't send a
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notice or anything. They just quit paying....March 19'" of
£99.7

A pre-hearing order was filed on August 22, 2001. The
cl ai mant contended that benefits previously awarded to him
remai ned unpaid and that he was pernmanently and totally
di sabl ed. Respondent No. 1 contended that it had paid al
appropriate benefits and that the clainmant was not entitled
to any permanent disability conpensati on exceedi ng the
extent of permanent physical inpairnment established by the
medi cal records. A billing coordinator for Dr. Saer
I nformed counsel for Respondent No. 1 on Cctober 18, 2001,
“[Virgil Furr] has no outstanding bal ance with Arkansas
Spine Center.”

An administrative |law judge filed an opinion on March
11, 2002. The administrative |aw judge found that the
cl ai mant proved he was permanently and totally disabl ed.
The adm nistrative | aw judge found that the claimnt “failed
to prove by a preponderance of the evidence that any
benefits previously awarded remain unpaid.” Both parties
appealed to the Full Conm ssion.

Edna Furr testified, “They did not pay any checks again
until April 1%t of 2002. And then that’s when they started
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resum ng their paynents and they resuned themuntil he
died.” Delores Perkins, a clains adjuster, testified that
Al G becane the carrier in the case in April 2002. M.
Perkins testified that she did not know what paynents were
made or how the claimwas admnistered prior to April 2002.

The Full Comm ssion filed an order on January 28, 2003
and affirmed the adm nistrative |aw judge’s March 11, 2002
finding that the clainmant proved he was pernanently and
totally disabled. The Full Conm ssion renmanded the case to
the adm nistrative |aw judge and directed the parties to
develop a record sufficient to show which of the claimnt’s
medi cal expenses, indemity benefits, and attorney’'s fees
remai ned unpaid or were paid late. The Full Conm ssion
I nstructed the adm nistrative | aw judge to enter findings
wWith regard to issues including the extent of the claimant’s
heal i ng period and fees for |egal services.

Nei ther the parties nor the admnistrative | aw judge
t hen-presi ding over the case took any action consistent with
the remand fromthe Full Conm ssion.

Dr. Dennis D. Lucy corresponded with the adm nistrative
| aw judge and the parties on Septenber 16, 2004:

| saw this 60 years old gentl eman on
09/09/04....M. Furr’'s chief conplaints
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in the order that he gave themto ne were:
1 nunbness of his | egs

2 pain in his |egs

3. tingling in his toes bilaterally

4. itching sensation in his |egs

5 pai n associ ated with standi ng up

M.

and Ms. Furr relate the onset of all of these
conplaints to an injury which he sustained at work
in 1993....

The acute trauma which M. Furr sustained in

Sept enber 1993 played a mnor, if any, role in the
devel opnment of his spondylosis....in nmy opinion to
a reasonabl e degree of nedical certainty, M.
Furr’s present incapacitation is not causally
related to the trauma whi ch he sustai ned on

09/ 13/ 93.

In ny opinion, M. Furr is a candidate for re-
eval uati on and consideration of additional
treatnment. There has been continued advancenent
in the treatnment for this condition since his
surgery in 1995. A CT study may be able to
denonstrate whether or not the fusion has held.

If it has not held together, another procedure may
hel p himobtain pain relief. The first steps
woul d be to see if M. Furr and a back surgeon
woul d consi der anot her operation. Also, M.
Furr’s psychol ogi cal eval uation indicated that
depression was a factor affecting his pain and as
far as | have determ ned, he has not seen a
psychiatrist. | believe he should have additional
psychiatric eval uation and possibly psychiatric
treatment before he has anot her operation.

The cl ai mant was seen at Monfee Medical dinic on

January 10, 2005. The assessnent/plan was “Chronic pain

managenent

- wll assune care for Dr. Valley.” The clai mant

was prescribed refills of nedication. Dr. Valley inforned
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the claimant’s attorney on February 21, 2005, “lI have

rel ocated ny practice to Lexington, Kentucky and have cl osed
ny Russellville, Arkansas Clinic. Therefore, | have
referred the above referenced patient to Dr. Andrew Monf ee,
MD for continuation of care.”

The parties stipulated that Respondent No. 1 paid
i ndemnity benefits at the total disability rate until the
Death & Permanent Total Disability Trust Fund began payi ng
per manent total disability benefits on Septenber 26, 2005.
Del ores Perkins testified that the respondent-carrier
controverted additional nedical treatnent in March 2006.
The parties stipulated that the claimant died on Decenber 4,
2007. Delores Perkins testified on Novenber 12, 2008 t hat
she did not know of any bills currently pending to be
processed for paynent.

Counsel for Respondent No. 1 corresponded with the
claimant’ s attorney on Decenber 8, 2008 and stated in part,
“the respondents controverted any nedical treatnent after
the date of March 2006. The respondent had actually filed
the formto controvert additional nedical treatment in
August of 2005, however, there was a m sunderstanding with

the carrier and they continued to pay nedical bills until
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March of 2006. At that tinme, the respondents ceased payi ng
nedi cal expenses contending M. Furr was no | onger receivVving
reasonabl e and necessary nedical treatnment for his injury.
The basis for our position was an I ME report by Dr. Richard
Lucy, neurosurgeon.”

A pre-hearing order was filed on May 28, 2009. The
cl ai mant cont ended, anobng ot her things, entitlenent to
reasonably necessary nedical treatnent; total disability
benefits; statutory penalties, interest, and additi onal
fees; and controverted attorney’s fees. The respondents
contended that they had paid all benefits awarded, that al
attorney’s fees that were owed on controverted benefits had
been paid, and that no further benefits or attorney’'s fees
were owed as a result of the clainmant’s conpensable injury.
The respondents contended that attorney’s fees were not owed
on controverted nedi cal expenses that had been awarded. The
respondents contended that any treatnent the clai mant
received after March 11, 2006 was not reasonably necessary.
The respondents contended that there were no further
benefits owed to the claimant or to the clainmant’s attorney.

After a hearing, an adm nistrative |law judge filed an

opi ni on on Septenber 8, 2009. The adm nistrative |aw judge
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found, anong other things, that the claimnt’s attorney was
entitled to fees for |egal services in the anmount of
$9, 713.54. The administrative | aw judge found that the
clai mant did not prove there should be a penalty for late
paynment of nedical expenses, indemmity benefits or
attorney’s fees, and that the respondents were not in
contenpt of the Comm ssion.

Both parties appeal to the Full Comm ssion.

1. ADJUDI CATI ON

A. Medi cal Tr eat nent

The injured party bears the burden of proving that he
is entitled to workers’ conpensation benefits. Geo
Specialty Chemical v. Clingan, 69 Ark. App. 369, 13 S.W3d
218 (2000). The enpl oyer shall pronptly provide for an
i njured enpl oyee such nedical treatnment as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 1996). What
constitutes reasonably necessary nedical treatnment is a
guestion of fact for the Conm ssion. Wwright Contracting Co.
v. Randall, 12 Ark. App. 358, 676 S.W2d 750 (1984).

An administrative |law judge found in the present

matter, “21. Caimant has not proven by a preponderance of
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the evidence that liability remains for any outstanding
nmedi cal expenses in connection with this claim” The Ful
Comm ssi on does not affirmthis finding.

The parties stipulated that the clainmant sustained a
conpensabl e injury on Septenber 13, 1993. The cl ai nant
i medi ately began treating with Dr. Mnfee for a | unbar
strain. Dr. Saer performed a |unbar fusion in Septenber
1995. An administrative law judge filed an opinion on
Cct ober 29, 1996 and found that surgery provided by Dr. Saer
was reasonably necessary. The adm nistrative |aw judge
directed the respondents to “pay all nedical expenses
associated with Dr. Saer’s treatnent within 30 days of
recei pt pursuant to Rule 30.” The Full Conm ssion and Court
of Appeals affirnmed the adm nistrative |aw judge’ s opinion.
A billing coordinator infornmed the respondents on Cctober
18, 2001 that no further paynment was owed for Dr. Saer’s
treatment. An adm nistrative |aw judge found on March 11,
2002 that the claimant “failed to prove by a preponderance
of the evidence that any benefits previously awarded
remai ned unpaid.”

Dr. Lucy stated on Septenber 16, 2004 that the

claimant’s disability as of that date was not causally
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related to the conpensable injury. Dr. Lucy opined,
however, that the claimant was a candi date for re-eval uation
and consideration of additional treatnment. Dr. Lucy
specifically recomrended additional diagnostic testing and
an evaluation for depression related to pain. The record
does not show that the clainant attenpted to follow up with
Dr. Lucy’s treatnment recommendations. |Instead, the clai mant
resunmed treatment with Dr. Monfee, the initial treating
physi ci an foll owi ng the conpensable injury, on January 10,
2005. A clains adjuster testified that the respondents did
not controvert additional medical treatnment until March
2006.

The claimant’s attorney contends that treatnent
provi ded the claimant from 2005 to 2007 was reasonably
necessary. The Full Comm ssion finds that treatnent
provi ded the claimant by Dr. Mnfee begi nning January 10,
2005 was reasonably necessary in connection with the
conpensabl e injury. The evidence al so denonstrates that, on
at | east three occasions after the respondents controverted
the claimin March 2006, Edna Furr paid for treatnent
provi ded the claimant by Dr. Monfee. W direct Respondent
No. 1 to reinburse Edna Furr in the anount of $424.00 for
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the checks Ms. Furr paid to Monfee Medical Cinic on
Decenber 21, 2006, July 30, 2007, and August 31, 2007. The
Full Conm ssion also finds that the treatnment of record
provi ded t he cl ai mant begi nni ng January 10, 2005 until the
claimant’ s death in Decenber 2007, was reasonably necessary
in connection with the conpensable injury. This reasonably
necessary treatnment of record includes prescription

nmedi cation and mleage. W recognize that the clainmnt’s
testinmony that he received nmedical treatnment for a |ung
condition not related to the conpensable injury. Edna Furr
testified, however, that she kept the billing records for
the claimant’s lung injury separate fromtreatnment rel ated
to the workers’ conpensation injury.

B. Per nanent Disability

“Permanent total disability” means inability, because
of conpensable injury or occupational disease, to earn any
meani ngf ul wages in the sanme or other enploynment. Ark. Code
Ann. 811-9-519(e)(1)(Repl. 1996). In the present matter, an
adm nistrative |law judge found that the claimant did not
prove additional indemity benefits should be awarded. The

Ful I Comm ssion affirms this finding.
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The parties stipulated that the clainmant sustained a
conpensabl e injury on Septenber 13, 1993. The parties
stipul ated that Respondent No. 1 paid benefits at the “total
disability rate” until March 18, 1999. Edna Furr testified
that the respondents stopped payi ng benefits on March 19,
1999. An administrative |law judge found on March 11, 2002
that the clai mant proved he was permanently and totally
di sabled. M. Furr testified that the respondents resuned
payi ng i ndemmity benefits on April 1, 2002. The Ful
Comm ssi on subsequently affirned the adm nistrative | aw
judge’s finding that the claimant proved he was permanently
totally disabl ed.

Respondent No. 1 asserts that it paid its maxinmm
l[iability, $75,000. The record does not contradict
Respondent No. 1's assertion that its limtation on
conpensati on was net pursuant to Ark. Code Ann. 811-9-
502(b) (Repl. 1996). The parties stipul ated that Respondent
No. 1 paid indemity benefits at the total disability rate
until the Death & Permanent Total Disability Trust Fund
began payi ng permanent total disability benefits on
Sept enber 26, 2005. The parties stipulated that the
claimant di ed on Decenber 4, 2007. Edna Furr testified that
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the claimant continued to receive indemity benefits until
his death. The record does not denonstrate that either
respondent owes additional indemity benefits. Nor does the
record show that the respondents are liable for a penalty in
accordance with Ark. Code Ann. 811-9-802(Repl. 1996). The
adm nistrative law judge' s decision is affirnmed.

C. Fees for |egal services

Ark. Code Ann. 811-9-715(a)(1)(A) (Repl. 1996) provides
that fees for legal services rendered in respect of a claim
shall not be valid unless approved by the Conmm ssion. An
adm nistrative law judge found in the present matter:

14. The liability of Respondents No. 1 for
Claimant’s attorney’s fee anounts to $7, 778. 38.
Claimant’s Exhibit 5 reflects, however, that they
only paid counsel $7,602.02. Hence, counsel is
still owed the sum of $176. 36.

15. daimant has proven by a preponderance of the
evi dence that Respondent No. 1 are still liable
under Ark. Code Ann. 811-9-715 (Repl. 1996)

for an attorney’s fee of $4,856.77 for the period
of tenporary total disability benefits that he was
awar ded that Respondents No. 1 controvert ed.
Claimant is liable for the same amount, for a
total of $9,713.54 that is owed Cainmant’s

counsel

16. dainmant has not proven by a preponderance of
the evidence that his attorney is entitled to an
additional attorney’'s fee from Respondents No. 1
for the successful appeals to the Full Comm ssion
and to the Arkansas Court of Appeals.

However, C aimant owes his counsel $250.00 for

t hese appeal s. ...
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The adm nistrative | aw judge al so found that the
claimant did not prove a penalty should attach for late
paynent of attorney’s fees. Although they filed a notice of
appeal , Respondent No. 1's brief indicates that they have
conplied with the admnistrative |law judge’s findings. The
respondents state that they have paid attorney’s fees in the
amount of $176.36, $9,713.54, and an additional paynent of
$250. 00, for a total of $10,139.90. The claimant on appeal
does not dispute the respondents’ cal cul ati ons and paynents.
The Full Comm ssion affirnms the adm nistrative | aw judge’s
findings wwth regard to fees for |egal services.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant proved he was
entitled to additional nedical treatnent beginning January
10, 2005 until the claimant’s death on Decenber 4, 2007.

The cl ai mant proved that the treatnment of record for this
peri od was reasonably necessary in connection with the
conpensable injury. W direct the respondents to reinburse
Edna Furr in the amount of $424.00 for the paynents she nade
to Monfee Medical dinic. The claimnt did not prove he was
entitled to any additional indemity benefits. The

claimant’ s attorney was entitled to fees for |egal services,
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and the respondents have conplied with the admi nistrative

| aw judge’s order in that regard. No penalty shall attach
for late paynment of attorney’'s fees. See Ark. Code Ann.
811-9-802(b) (Repl. 1996); Turner v. Trade Winds Inn, 267
Ark. 861, 592 S.W2d 454 (1980). The respondents are not in
contenpt of the Comm ssion pursuant to Ark. Code Ann. 811-9-
706( Repl . 1996). We therefore reverse the adm nistrative

| aw judge’s findings in part and reverse in part.

Separate and apart fromthe other fees for |egal
services awarded and paid in the present matter, the
claimant’s attorney is entitled to fees for |egal services
for the reasonably necessary nedical treatnent controverted
by the respondents beginning in March 2006. See Ark. Code
Ann. 811-9-715(a)(Repl. 1996). For prevailing on appeal to
the Full Comm ssion, the claimant’s attorney is entitled to
an additional fee of two hundred fifty dollars ($250),
pursuant to Ark. Code Ann. 811-9-715(b)(Repl. 1996). This
$250 fee is also separate and apart from other fees for

| egal services awarded and pai d.
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I T 1S SO ORDERED

DAVI D GREENBAUM Speci al Conm ssi oner

PH LI P AL HOOD, Conm ssi oner

Speci al Comm ssioner WIson concurs in part and dissents in

part.
Concurring and di ssenting opinion
| respectfully concur in part and dissent in part.
Specifically, | concur in the findings that the clainmant’s

attorney was entitled to fees for |egal services and the
finding that a penalty should not attach for |ate paynent of
attorney’s fees. However, | mnust respectfully dissent from
the majority’s finding that the claimant was entitled to
addi tional nedical treatnment. 1In ny opinion, the claimnt
has failed to neet his burden of proof.

The evi dence denonstrates that Dr. Lucy was
appoi nted by the Comm ssion to perform an i ndependent
nmedi cal evaluation (I ME) and assess the claimant’s

continuing need for nedical treatnment. Dr. Lucy concl uded
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that the claimnt’s continued synptonol ogy was not the
result of the claimant’s work related injury.

Further, there is nothing in the record indicating
that any nmedical bills were submtted for paynent in
conformty with Rule 30. The only evidence with regard to
any outstanding nedical bills is the testinony of the
claimant’s wife which | acked specificity. Sinply put, there
is not enough evidence in the record to denonstrate which
medi cal expenses remain outstanding in connection with this
claim Therefore, | nust respectfully dissent fromthe

majority’s award of benefits.

M KE W LSON, Special Comm ssioner



