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DANI EL FREEMAN, EMPLOYEE CLAI MANT

FI VE Rl VERS MEDI CAL CENTER,
EMPLOYER RESPONDENT

Rl SK MANAGEMENT RESOURCES,
| NSURANCE CARRI ER/ TPA RESPONDENT
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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE JOHN BARTTELT,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed July 8, 2010. In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw

1. The Arkansas Workers’ Conpensati on

Commi ssion has jurisdiction of this
cl ai m

2. On July 12, 2009, the enpl oyee-enpl oyer

rel ati onshi p exi sted between the

parties, during which tine the clai mant
earned an average weekly wage of
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$332. 29, which generates weekly
conpensati on benefits of
$222. 00/ $166. 00, for tenporary
total / permanent partial disability.

3. On July 12, 2009, the clai mant sustai ned
an injury to his |ow back arising out of
and in the course of his enploynent as a
result of a specific incident.

4. The clai mant was tenporarily totally
di sabled for the periods July 16, 2009
t hrough July 21, 2009, and from Cct ober
28, 2009, and continuing through the end
of his healing period, a date to be
det er m ned.

5. The clai mant was tenporarily partially
di sabled for the period July 21, 2009,
and continui ng through Cctober 27, 2009.

6. The respondent shall pay all reasonable
hospi tal and nedi cal expenses ari sing
out of the injury of July 12, 2009.

7. The respondents have controverted this
claiminits entirety.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credi ble evidence, correctly
applies the law, and should be affirnmed. Specifically,
we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful

Conmi ssi on.



Freeman - F907043 3

W therefore affirmthe July 8, 2010,
deci sion of the Adm nistrative Law Judge, i ncluding al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conmm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum wi t hout di scount and with interest thereon at the
awful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner
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Comm ssi oner MKi nney di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opi nion finding that the clainmant proved by a
preponderance of the evidence that he sustained a

conpensabl e injury. Based upon ny de novo review of the

record, | find that the claimant failed to nmeet his
burden of proof.

The cl ai mant was enpl oyed by the respondent
enpl oyer as a CNA. The cl ai mant began worki ng for the
respondent enpl oyer on Novenber of 2008, after having
noved to Arkansas in 2007. The claimant suffers from
Fi bronyal gi a and has been di agnosed with anxiety.

On the evening of July 12, 2009, the clai mant
began work at 7:00 p.m and was to work until 7:00 a.m
The cl ai mant worked that night in the behavioral health
unit.

The claimant testified that he was putting
patients to bed that evening and was hel ping transfer a
patient that was a doubl e anputee. The cl ai mant and
anot her CNA, Sheena Denny, were transferring the patient
fromhis wheelchair to the bed. Ms. Denny was not strong
enough to support the patient’s weight. Instead of

dropping the patient, the claimant conpleted the
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transfer. The claimant testified that the patient
“shook” which caused the clainmant to adjust his body and
caused the alleged injury. The claimant testified he
felt a “snap” or a “pinch” in the left side of his | ower
back.

The claimant testified that he thought is was
a nuscle strain that would go away. After conpletion of
the transfers and everything was done, the clai mant
asked to go hone. He reported | eaving | ess than 30
mnutes after this incident. In that time, the clai mant
conpl eted his charting, renoved garbage fromthe roons
and nmade sure the roons were clean.

The claimant testified that he did not report
to anybody at the hospital that he had injured hinself.
The cl ai mant considered this a “normal strain” and not
something to report.

The clai mant was off work for two days and
then returned to work on the 16th. The cl ai mant was sore
and stiff, but did not believe he was seriously hurt.
When the claimant returned on the 16'", he was doing his
nor mal day-to-day rounds. The claimant testified that
his pain steadily grew nore painful to the point he was
vom ting. The pain was in the | ow back area. The
claimant infornmed his charge nurse, Sandy Croney, of the

pain and that his left |leg was not functioning properly.
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The claimant was told to go to the enmergency room In
t he emergency room the clai mant was exam ned and
instructed to fill out the workers’ conpensation fornmns.
While in the enmergency room X-rays were taken and the
cl ai mant reported receiving nedications “very possibly
some Hydrocodone and Flexeril”. He was then sent hone
for the rest of his shift.

The clai mant was sent for followup with Dr.
Baltz by the director of nursing. An MRI was | ater
performed on July 27, 2009. Wthin a few days, the
claimant was returned to work, restricted duty. The
claimant’s lifting was limted to 25 pounds and tine
restraints were placed on standing and wal ki ng. The
cl ai mant was provided work within these restrictions.
The claimant continued to conplain of pain in his |eft
| eg and was using a wheel chair and cane. The cl ai nant
testified he could not sit or stand for any |ength of
time without extrene pain.

The claimant then testified regarding a
subsequent incident at work. In one incident, the
cl ai mant was assisting a patient with bathing and the
patient went into respiratory distress. The clai mant
testified that this event caused extrene pain in his

back. The claimant was instructed by the supervisor to
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go to the enmergency room and additi onal paperwork was
conpl et ed.

The cl ai mant acknow edged havi ng a
conversation with a workers’ conpensation adjuster.
During the first conversation, the claimant testified
that it was recorded as he answered questions fromthe
adj uster. The claimant was instructed that an
investigation of his injury was taking place. The
claimant was |ater instructed that his claimhad been
denied. He was told he could seek nedical treatnment on
his own.

The cl ai mant continued work until seen by Dr.
Tuck on Cctober 28. The clainmant clainms that at that
time, his left leg did not function properly. Up to that
poi nt, the claimant had been working at a desk position
putting papers in the files, answering call |ights and
t he tel ephone.

The cl ai mant saw Dr. Tuck on one occasi on. The
cl ai mant has not received any nedical bills fromDr.
Tuck and that treatnent was covered by health insurance.
The cl ai mant has not been exam ned by any ot her
physi ci ans since he saw Dr. Tuck with respect to his
back except his personal physician, Dr. Guntharp.

Over the past few nonths, the cl ai nant

reported that his left leg will support himnost of the
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time now, but that he still has trouble. H s back
however, is better. The clainmant testified that he does
not believe that the inprovenent would allow himto
return to work as a CNA. The claimant also testified
that he did not know of any other work that he was
qualified to perform

The claimant adm tted having been to the
emergency room several tinmes during his enploynent with
t he respondent enpl oyer. The cl ai mant cl ai ms that not
all of these visits were work related. The cl ai mant was
seen for abscess tooth problens twi ce and chest pain.

There were several incidents that the claimnt
went to the energency room where he reported a work-
related event. One was a slip and fall on hand
sanitizing foamafter leaving a patient’s room The
claimant clains that he did not believe this event
warranted a visit to the energency room but was i nforned
by his supervisor to go anyway. While in the energency
room workers’ conpensation paperwork was conpl et ed.
Thi s i ncident happened toward the end of the claimant’s
shift and he was permtted to | eave.

The next incident was in the behavioral health
unit. A patient becane extrenely agitated and hit the
claimant in the face. Bernice Howell was the RN

supervi sor and indicated that the clai mant needed to go
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to the energency room even though he did not feel it
was necessary. It is of note that Wrkers’ Conpensation
claimfornms were conpl et ed.

Wth respect to the alleged incident on July
12, the claimant reported feeling a “pop or sonething”
in his back. He did not go to the enmergency room because
he did not believe it was anything serious.

When the clai mant was questioned regarding
whet her or not he reported the injury on July 12, 2008,
the claimant’s testinony was equivicabl e at best:

Q Sure. You didn't have a
conversation with anyone that
was present on the night of
July 12 of 2009 that you were
havi ng any kind of problens
wi th your body or your back
with regard to an event that
happened on your shift that
day?

A | may have nentioned sonethi ng
casually, but it was fairly
common for all of us to say
sonmething |ike that.

Q But you didn't tell anybody you
hurt your back or heard a pop
or you felt anything as a
result of transferring a
patient, correct?

A | believe | was jokingly put
that | believed I'd pulled a
nmuscl e.

Q Ckay. So now, you' ve told them
you jokingly pulled a nuscle.

A It was casually.
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Q Vell, you told us a mnute ago,

you didn’t tell anybody before
| ever asked you.

A You asked ne if 1'd reported an

injury and, no, | did not. |
di d not believe anything
serious had happened.

The cl ai mant then acknow edged that the only
person he woul d have tal ked to about anything woul d have
been Sheena, the CNA, not Ms. Howell, the charge nurse.
And Sheena was not his supervisor.

In order to | eave early, the claimant was
required to get perm ssion fromthe charge nurse. On the
evening of July 12, the charge nurse was Ms. Howel|l. The
claimant testified that he had to talk to Bernice in
order to be able to | eave. Wen asked if he ever
indicated to Ms. Howel|l that he had to | eave because he
felt like he had hurt his back, the claimnt testified

“lI don’t believe so, no.” The claimnt did not ever
i ndi cate that he had to | eave because he coul d not
performhis duties the rest of the night. Further, the
claimant did not ever indicate to her that the reason he
had to | eave had anything to do with the census. The
claimant was then asked specifically:

Q Did you indicate to her that

you needed to | eave because you
al ready had an appoi nt ment
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schedul ed with the doctor the
next day?

| may have nentioned sonet hi ng
about census, but | don’'t
renmenber. And | don’t believe
so about the doctor’s

appoi ntnment, but is was a year
ago, so -- but | don’t believe
Sso.

The cl ai mant was then questioned further

reporting.

Q

A

Okay. Well, and you keep saying
it was a year ago, | don’t
remenber, but you understand it
woul d be easy if we had
docunentation of an injury
occurring on July 12, correct?

Absol utely.

It would be easier if youd
been eval uated, correct?

Yes, sir.

It woul d have been easier
havi ng been i n nmanagenent
before to have reported
sonet hi ng that happened on July
12'h correct?

Yes, sir.

We can’t because it wasn't; is
that right?

Yes, sir.

The claimant offered the testi nony of Sheena

Denny, CNA. Ms. Denny was working with the claimant on
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the night of July 12, 2009. She testified that she
renenbered a lifting event with the clai mant but she
denied that the claimant told her that he was injured.
She deni ed that he was having any problens. Wen

guesti oned about the clainmant |eaving early, she stated
that he told them he had a doctor’s appoi ntnent the next
norning and wanted to get sone rest.

The respondents offered the testinony of
Bernice Howell. Ms. Howell was the charge nurse on the
behavi oral unit that night, and she is an RN. Ms. Howel |
acknow edged that the clai mant worked for her during
that time and that he was a very good enpl oyee and she
| i ked having himon the unit because he worked hard. She
testified that she was not aware that the clai mant was
injured. She stated that the clainmant did not indicate
to her that he had any probl ens or conplaints.

M. Alvin Taylor, Director of Human Resources
for the respondent enployer testified that he handl es
all new enpl oyee orientations. He indicated that the
cl ai mant was gi ven a handbook whi ch included a
di scussion of work related injuries and responsibilities
if you were injured. The claimnt alleged that M.
Taylor told himthat his health insurance had | apsed
when M. Taylor asked himto fill out the FM.A

paperwor k. The cl ai mant never returned the paperwork to
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M. Taylor. M. Taylor denied that he told the clai mant
that his health insurance had | apsed. He stated that he
never had a conversation with the claimant indicating
that the claimnt no | onger had health insurance before
the claimant was term nated on May 19, 2010, via letter

The respondents offered the testinony of M.
Larry Lawence, Director of the behavioral unit at the
hospital for the respondent enployer. M. Law ence was
unaware of the claimant’s alleged injury of July 12,
2009, until he was contacted by the clainant.

Ark. Code Ann. §11-9-102(4)(A)(i)(Supp. 2005)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body

arising out of and in the course of enploynent and
whi ch requires nedical services or results in disability
or death. An injury is “accidental” only if it is caused
by a specific incident and is identifiable by tinme and

pl ace of occurrence. WAl-Mart Stores, Inc. v. Wstbrook,

77 Ark. App. 167, 72 S.W3d 889 (2002). The phrase
“arising out of the enploynent” refers to the origin or
cause of the accident, so the enployee is required to
show t hat a causal connection exists between the injury

and his enployment. Gerber Products v. MDonald, 15 Ark.

App. 226, 691 S.W2d 879 (1985). An injury occurs “in

the course of enploynment” when it occurs within the tine
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and space boundaries of the enploynent, while the
enpl oyee is carrying out the enployer's purpose, or
advancing the enployer’s interest directly or

indirectly. Gty of E|l Dorado v. Sartor, 21 Ark. App.

143, 729 S.W2d 430 (1987).

It appears that the clainmant’s testinony is
conpletely inconsistent with his statenents and actions
before, during and after the alleged injury. For
instance, initially, the claimant was asked about the
state of his health on direct exam nation. In response,
the claimant reported that he was in “good health.”
VWhile in this clainmed “good health”, the clai mant
testified that he had been di agnosed wth fibronyal gia
but, was then cut short by his attorney when he
attenpted to describe that it was a “neurological...”
and caused nuscle pain. In addition, the clainmnt also
i ndi cated that he has problenms with “anxiety”. Both of
t hese conditions pre-existed his enploynment with the
respondent enployer. The clai mant was then asked by
counsel if he took “nedications for either” of those
conditions. The claimant reported that he did not. The
cl ai mant made no distinction as to whether the
“medi cati ons” were prescription or over the counter.

The cl ai mant was agai n asked about these

condi ti ons and when confronted with the evidence that he
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was taking Tylenol, Mtrin, Amoxicillin, and Utram the
cl ai mant responded that these nedications were “over the
counter nedicines.” The claimant reluctantly admtted
that he was taking sone of those nedications for his

fi bromyal gia condition, which he had previously

di sputed. The claimant |ikew se subsequently

acknow edged the prior description of fibronyalgia as
“chronic w despread nmuscle pain.”

The claimant was clearly trying to downpl ay
his fibronyalgia condition and whether it actively
required any treatnent. Wien confronted with records
noting the conditions and nedi cations, the clai mant was
forced to admt that the prior denial was not correct
and that the established condition did warrant taking
nmedi cati ons, that he had previously denied. In ny
opinion, this calls the claimant’s credibility into
serious consideration.

There are nore exanples of the claimnt’s
i nconsi stent testinony. On direct-exan nation, the
claimant testified that he did not report to anyone at
the hospital that he had injured hinmself. On cross-
exam nati on, however, the claimnt’s testinony becane
much nore unclear. The cl ai mant acknow edged that before
going to work for the respondent enpl oyer, he went

t hrough orientation and received a copy of the enpl oyee
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handbook whi ch included the information on what to do if
injured on the job and inportance of reporting an
injury. In addition, the claimnt had al so been in
managenent, and he understood the inportance of
reporting any injury.

The cl ai mant was asked whet her or not he
mentioned anything to the CNA that was reportedly with
hi mon the evening of July 12, The claimant responded “I

believe | did, yes.” This is obviously different from
the claimant’s testinony on direct exam nation where he
deni ed any report. Ms. Denny, the CNA with the clainant,
testified that she does not renenber the claimant saying
anything to her about an injury or problens he was
having. Ms. Denny testified that she did not hear a pop
or anything in the clainmant’s back. The claimant did not
go out of the room stooped over or act |ike he was
havi ng any kind of problemw th his back. The cl ai mant
did not tell her he had hurt his back. If the clai mant
had, she stated that he woul d have been sent to the
energency room and conpl eted any necessary workers’
conpensati on paperworKk.

The cl ai mant was then asked whether or not he
reported any kind of pop or any kind of problemw th his
back or leg on July 12'" to the charge nurse. The

cl ai mant responded “No, | did not.” The clai mant was
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then referred to a statenent he gave to the workers’
conp adjuster on July 28, 2009. The claimant was asked
essentially the same question about reporting by the
adjuster. The claimant responded to the adjuster instead
that he “nmentioned it casually to his charge nurse”, M.
Howel | . When asked about this inconsistency at the
heari ng and whether or not the claimant did or did not
report it to Ms. Howell, the claimant then clained “l do
not believe so.”

Ms. Howel| testified that she was working with
the claimant on the evening of July 12, 2009 and that
she was not ever made aware the clainmant was injured
that night. Likewi se, Ms. Howell testified that she did
not notice a change in the claimant’s condition fromthe
time he got to work until he left.

The cl ai mant was questioned regardi ng an event
whi ch took place on January 10, 2009, wherein the
clai mant was all eged to have been punched in the face.
The claimant testified that he did not want to report
t hat event because he did not think he was injured. The
claimant’ s charge nurse, his supervisor instructed him
however, to be checked out in the energency roomand to
conpl ete the paperwork. The cl ai mant acknow edged t hat

he knew, at | east based on what had happened in the
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past, that the hospital wanted to know i f sonebody
clainmed they were injured on the job.

A second event occurred on January 24, 2009,
when the clainmant indicated his right toes and foot were
hurt when he slipped and fell. At that tine, the
clai mant was again instructed by the charge nurse to go
to the energency roomfor evaluation and fill out the
paperwork. In my opinion, based on these two events, the
cl ai mant knew t hat the hospital wanted to know about any
i ncident regardl ess of whether the clainmant thought he
was injured or not.

In the present case, the claimant clainmed he
felt a pop in his |ow back but he did not feel it was
necessary to tell anybody other than his clainmed
“casual” mention to the charge nurse. The cl ai mant then
i ndicated that he may have al so “casually” stated it to
Ms. Denny, the CNA, as well. The clainmant did not go
have it checked out in the enmergency room however, and
did not conplete any paperwork. Both Ms. Denny and Ms.
Howel |, testified that the clai mant never reported an
injury or indicated that he was in any type of pain. In
fact, both testified that they observed the clai mant and
that he did not exhibit any kind of problens before he

| eft.
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It is of note, that the claimant had worked in
a nunber of different jobs as a manager/supervisor in
the past. He reluctantly admtted that he woul d want an
enpl oyee to report to himif they were injured lifting a
patient. In addition, the claimant was involved in two
incidents at work six nonths before the alleged claimin
this case. In both incidents, the claimant did not
believe he was injured but he was required to be seen in
t he emergency room for eval uati on and workers’
conpensati on paperwork was conpl et ed.

Further, the claimant testified that after the
alleged lifting event on July 12, 2009, that he only
remai ned at work “less than 30 minutes.” He clainmed he
| eft “because of the behavioral health unit, my duties
were done for the evening, and | asked perm ssion to
| eave.” However, in his deposition, the clainant
testified that the reason he left was, “lI would have put
t hem over census for staffing and I was allowed to go
hone.” Wen asked about this discrepancy, the clai mant
indicated it was very possible that he woul d have put
t hem over census. The cl ai mant acknow edged that he was
schedul ed to work a 12-hour shift and was not schedul ed
to |l eave until the end of that shift the next norning.
The cl aimant was then asked if he told anybody he needed

to | eave because he had a doctor’s appoi ntnent the next
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day. The claimant testified “I don’t believe so. It’s
been alnost a year. | -- | can't say for sure, but |
don’t believe | did. Then incident happened quite awhile
ago.”

The inconsi stencies continue as Ms. Denny
testified that the claimant told her he wanted to | eave
because he had an appoi ntnent the next norning for sone
tests and wanted to get sone sleep. Ms. Howell testified
that the claimant asked to go hone early indicating he
had a doctor’s appoi ntnent the next norning.

Mor eover, the clai mant was al so questi oned
about the treatnent he had received fromDr. Tuck and
whet her or not he had been exam ned by any ot her
physicians with regard to his back. The cl ai nant
testified that the only other physician that had treated
himafter Dr. Tuck was his personal physician, Dr.

@unt harp. However, the clainmant indicated that he only
saw Dr. Qunt harp whenever he was “ill” and that Dr.
Gunt harp did not treat his back

The cl ai mant was questioned about why he did
not use his health insurance after the claimwas denied
to see Dr. Tuck for additional treatnment. The cl ai mant
clainmed that his health insurance deductible was the
reason. When this was questioned since the clainmnt had

clearly been using his health insurance to obtain
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treatnment, the claimnt then clainmed that instead, he
was told that he no | onger had health insurance by Al vin
Taylor. M. Taylor testified that he did not tell the

cl ai mant he no | onger had health insurance.

In my opinion, the claimant’s attenpts to
respond to the inconsistencies by claimng that he was
“good worker, does a good job” is sinply an attenpt to
over conme unexpl ai ned inconsistencies in his testinony.
The evi dence denonstrates that the claimant had
previously worked in managenent, and supervi sed
enpl oyees, and knew the need to report an injury at
wor k. He had al so been involved in several instances,
bot h before and after the alleged injury and reported
those injuries even if however mnor they m ght be. The
claimant did not report the incident which is the
subject of this claim The claimant is sinply not
credible. It is well settled that questions concerning
the credibility of wtnesses and the weight to be given
to their testinony are within the exclusive province of

t he Comm ssi on. Wiite v. Geqq Agriculture Ent., 72

Ark. App. 309, 37 S.W3d 649 (2001); Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W2d 626 (1994); Scarbough
V. Cherokee Enterprises, 306 Ark. 641, 816 S.W2d 876

(1991); Ark. Coal Co. v. Steele, 237 Ark. 727, 375
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S.W2d 673 (1964); Potlatch Forests, Inc. v. Smth, 237

Ark. 468, 374 S.W2d 166 (1964).

The constitutionality of the Commi ssion’s
authority and duty to conduct a de novo review of the
record, including issues of credibility, has been

est abli shed by the court. See, Stiger v. State Line Tire

Serv., 72 Ark. App. 250, 35 S.W3d 335 (2000).

Accordi ngly, when there are contradictions in the
evidence, it is constitutionally within the Commi ssion’s
excl usive province to reconcile the conflicting evidence

and to determne the true facts. Stiger, supra; see

al so, White, supra.

Ark. Code Ann. 8§11-9-704(b)(6)(A), vests with
the Comm ssion the duty to “review the evidence” and if
deened advi sable to “hear the parties, their
representatives, and witnesses.” By allow ng the
Commi ssion this |atitude, Ark. Code Ann.
811-9-704(b)(6) (A) (Repl. 2002), adequately protects a

claimant’ s due-process rights. Stiger, supra. The

statute further requires the Conmm ssion to determ ne,
“on the basis of the record as a whol e, whether the
party having the burden of proof on the issue has
established it by preponderance of the evidence.”
A.C.A 8 11-9-704(c)(2). However, neither the Wrkers’

Conmpensati on Act nor Arkansas case |aw contains a
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requi renent that the Commi ssion personally hear the
testimony of any wi tness. Mreover, the Comrission is
not required to believe the testinony of the claimnt or
ot her witnesses, but may accept and translate into
findings of fact only those portions of the testinony it

deens worthy of belief. Morelock v. Kearney Conpany, 48

Ark. App. 227, 894 S.W2d 603 (1995).
When the Commi ssion reviews a cold record,
denmeanor is nerely one factor to be considered in

determining credibility. Stiger, supra. Numerous other

factors nust be considered, including the plausibility
of the witness’ s testinony, the consistency of the

Wi tness's testinony with the other evidence and
testinmony, the interest of the witness in the outcone of
the case, and the witness’'s bias, prejudice, or notives.

Id. More specifically, in Stiger, supra, the Court of

Appeal s st at ed:

When the Conm ssion reviews a cold
record, deneanor is nerely one
factor to be considered in
credibility determ nations. Numerous
ot her factors nust be included in

t he Conmmi ssion’s anal ysis of a case
and reaching its decision, including
the plausibility of the witness’'s
testinmony, the consistency of the

W tness’'s testinony, the interest of
the witness in the outcone of the
case, and the witness’s bi as,
prejudi ce, or notives. The
flexibility permtted the Comm ssion
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adequately protects the claimnt’s

right to due process.

Uncorroborated testinony of an interested
party is always considered to be controverted. However,
the rule also applies to a non-party w tness whose

testimony m ght be biased. Burnett v. Philadelphia Life

| nsurance Co., 81 Ark. App. 300, 101 S.W3d 843 (2003).

It is not arbitrary to choose not to credit such
testinmony. l1d. Furthernore, a witness's close fam i al
relationship to a party has been held to denonstrate a
sufficient possibility of bias so as to treat the

wtness' s testinony as disputed. See, Sykes v. Carnack,

211 Ark. 828, 202 S.W2d 761 (1947). Moreover, the
testinony of an interested party is taken as disputed as
a matter of |aw whether offered on his own behalf or on
t he behal f of another interested party. Knoles v.

Sal azar, 298 Ark. 281, 766 S.W2d 613 (1989).

Finally, there is nothing in the statutes that
precl udes the Conm ssion from accepting or rejecting any
finding made by the Adm nistrative Law Judge, including
findings pertaining to the credibility of w tnesses.

Stiger, supra. The findings of the Adm nistrative Law

Judge on issue of credibility are not binding on the

Comm ssion. Roberts v. Leo-Levi Hospital, 8 Ark. App.
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184, 649 S.W2d 402 (1983); Linthicumyv. Mr-Bax Shirt

Co., 23 Ark. App. 26, 741 S.W2d 275 (1987).

Sinply put, based upon ny de novo revi ew of
the record, | find that the clainmant has failed to prove
by a preponderance of the evidence that he sustained a
conpensabl e injury. The only proof provided that the
cl ai mant sustained an injury is the claimant’s own self-
serving testinmony which contains numerous
i nconsi stencies. The individuals working with the
claimant on the night of this alleged incident did not
observe any problens and their recollection of the
events regarding why the claimant left are significantly
different than what the claimant testified to.

Therefore, | cannot find that the claimant has proven by
a preponderance of the evidence that he sustained a
conpensable injury on July 12, 2009. Accordingly, for

t hose reasons set forth above, | nust respectfully

di ssent fromthe majority opinion.

KAREN H. McKI NNEY, Conm ssi oner



