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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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JIMMY ESTES,
EMPLOYEE                               CLAIMANT

CMS WIRELESS, LLC,
EMPLOYER                               RESPONDENT
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OPINION FILED MARCH 11, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 19, 2009.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The employer/employee relationship existed on
May 7, 2008, when the claimant sustained a
compensable injury to his lower back.

2. The claimant’s average weekly wage is
sufficient to entitle him to the maximum
($522/$392) TTD/PPD rates.
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3. Dr. Cathey has released the claimant as having
reached MMI on August 25, 2008, and has
assigned a 10% permanent partial impairment.
This rating has been accepted and is being
paid by the respondent carrier.

4. The claimant has failed to establish by a
preponderance of the evidence that he has
sustained any degree of permanent disability
attributable to loss of wage earning capacity
in excess of the 10% permanent anatomical
impairment accepted and paid by the
respondents.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the August 19, 2009

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority on the

issue of wage loss, although I concur with majority

opinion on the evidentiary issues and on the grounds for

the claimant’s termination.  I would award wage loss in

the amount of 50%.

          The claimant testified that he injured his

back on May 7, 2008, and he eventually had surgery by

Dr. Cathey.  The surgery helped, and he felt better, but

his back “still hurts.”  His symptoms at the time of the

hearing were shooting pain running from his left hip

down his left leg to his toes.  At the time of the

hearing, he was not on any medication for that pain,

just over-the-counter aspirin.  He had not had treatment

for his back since Dr. Cathey released him.  He had not

made an appointment with Dr. Cathey, but he did speak to

the doctor, at which time he was informed that more

surgery may or may not help.  The claimant testified

that he did not want to have any more surgery, but he

would be willing if his pain increased to pre-surgery

levels.
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          The claimant testified that he was aware that

Dr. Cathey released him to work on August 25, 2008 with

a 10% impairment rating, with no restrictions.  No

doctor has said on paper that he cannot do construction

work, and the claimant did not have restrictions from

any doctor.  He did not have physical therapy after his

surgery, and he was not offered exercises or strength

building.

          The claimant testified that he had applied for

100-200 jobs, but that he only had two or three offers,

all in entry level construction positions.  These were

problematic for two reasons.  First, the pay is minimal,

so that he could not afford to take the jobs, and

second, the work in entry level construction is hard

labor, which the claimant could not do.   The claimant

has not had any foreman job offers.  Normally,

construction workers start in entry level jobs and work

their way up to foreman.  The claimant testified that he

had a job opportunity with an employer, if and when his

business picks up, doing cabinetry and light trim work. 

He would be a contractor, not an employee.

          The claimant described his abilities and

limitations.  He stated that he could not bend over a

shovel all day, use a wheel-barrow, or lift and carry

what he used to be able to do: “It’s just constant pain
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when I do stuff like that all day every day.”  He could

work construction, but not as well as he did before his

injury.  He could not run a backhoe or an earth saw,

although he thought he might be able to operate a small

walk-behind Ditch Witch.  He could do painting,

cabinets, trim work.  He stated “there’s no way I could

ride anything that bumps and bangs all day.”  His

strength had improved since his deposition, and he could

lift approximately 75 pounds. He could do a foreman’s

position in construction again.  He had a lot of

knowledge to offer a construction operation, and he

could do trim and cabinetry work as long as it did not

involve a lot of heavy lifting or extended standing on

concrete.  He has considered restarting his own

business, but he would be limited to light work,

paneling, cabinets and painting.

          The claimant struggles to maintain his yard. 

His family has switched to smaller garbage bags so that

he could carry the trash out.  He had trouble picking up

his youngest son.  Prior to his injury, he was able to

ride his motorcycle all day without difficulty, but

since his injury and surgery, he was limited to 30

minutes of riding at a time before needing to stop and

stretch.  He could only drive a car 45-60 minutes at a

time.  Prior to his injury, he performed his own
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mechanic work on his vehicles, but after his surgery he

could no longer do this.  The claimant testifies that

while he took “every opportunity” to hunt and fish prior

to his injury, his post-surgical physical condition

prevent him from hunting or fishing at all.  The only

exercise he could do at the time of the hearing was

walking.  He could walk about three blocks, then rest,

then walk back.  On a daily basis, the claimant helped

his mother, who had terminal chronic obstructive

pulmonary disease.  He also watched his children.

          The very limited medical records reflect that

the claimant presented to the Saline Memorial Emergency

Room on August 21, 2003 with back pain at a level of 5. 

He reported that he did a lot of heavy work and may have

hurt himself at work.   The diagnosis was

musculoskeletal low back pain.  Anti-inflammatories,

steroids, a muscle relaxer and pain medication were

prescribed.  The claimant returned to the emergency room

three and a half months later, on December 8, 2003 with

some low back pain with radiation down his left lower

extremity.  He denied a prior injury, but it was noted

that he is a construction worker.  The doctor observed

lumbar spasm and a negative straight leg test.  Low back

pain was assessed, and an anti-inflammatory, muscle
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relaxer, and pain medication were prescribed, and a

heating pad was recommended.

          On May 13, 2008, Dr. Vice saw the claimant for

pain in his lower back, which he had off and on for a

few years.  The claimant reported a change over the past

two weeks with severe pain in his lower back with a

constant pain down his left leg.  His current pain was

more severe than what he had before and he has constant

leg pain.  Dr. Vice observed decreased range of motion

of the lumbar spine and tenderness to palpation of the

lower lumbar area.  He had a positive straight leg raise

at 40 degrees and some decreased sensation down the left

leg.  The diagnosis was lumbar radiculopathy.  Steroids

and a pain medication were prescribed.  An MRI was

scheduled.  He was cautioned not to do any lifting or

straining.

          The next medical record is a post-surgery

follow-up visit on July 22, 2008 with Dr. Cathey which

reflects that the claimant’s pain in his lower back and

left leg was essentially resolved following a successful

L5-S1 laminectomy and discectomy performed in June 2008. 

The claimant was no longer on any pain medications.  Dr.

Cathey’s neurological examination showed “an old S1

radiculopathy on the left as evidenced by an absent

ankle reflex.”  Straight leg raising, however, was



Estes - F805230 8

negative bilaterally.   Dr. Cathey was pleased with Mr.

Estes’ favorable response to surgery, but he felt that

the claimant needed wait to return to work until August

25, 2008, in consideration of his work in construction. 

He instructed the claimant to “liberalize”  his

activities in anticipation of returning to work without

restrictions.  He was otherwise released from care.  Dr.

Cathey issued an impairment rating, according to the AMA

Guidelines, of 10% to the whole person.  The final

document in the medical records is a return to regular

duty slip, for August 25, 2008.

           I find the claimant’s testimony as to his

abilities and limitations credible and consistent with a

post-surgical back injury.  I further find that absent a

functional capacity evaluation and a work-hardening

program, the claimant’s “self-limitations” are

reflective of his capacity, not his fears, especially

considering his efforts to find work and his work

history.  Without formal testing, the claimant is the

best source for what he is and is not capable of doing. 

The claimant testified that he was earning $1250 per

week for 70 hours of work at the time of his injury, but

that the only job offers he had were at $6.50 per hour. 

In light of his ability to perform light construction
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work and the duties of a foreman, I find that the

claimant has sustained 50% wage loss.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion as I would award wage

loss in the amount of 50%.  However, I concur with the

majority on the evidentiary issues and on the grounds

for the claimant’s termination.

______________________________
PHILIP A. HOOD, Commissioner


