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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F606037

TROY DURHAM, EMPLOYEE                          CLAIMANT

M C EXPRESS, INC., EMPLOYER   RESPONDENT NO. 1

RETENTION MANAGEMENT SERVICES, 
INSURANCE CARRIER/TPA           RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

     
OPINION FILED MARCH 23, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondent No. 1 represented by the HONORABLE MELISSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID B.
SIMMONS, Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 waived its appearance.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent No. 2 appeals and Respondent No. 1

cross-appeals an opinion and order of the Administrative

Law Judge filed October 22, 2009.  In said order, the
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Administrative Law Judge made the following findings of

fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. On May 17, 2006, the claimant sustained
compensable injuries to his low back,
neck, and left shoulder which arose out
of and during the course of his
employment with M C Express, Inc., at
which time he earned sufficient wages to
entitle him to the maximum compensation
rates of $488.00 per week for temporary
total disability and $366.00 per week
for permanent partial disability.

3. The claimant’s healing period ended on
or before May 12, 2008.

4. Respondents #1 have paid all appropriate
temporary total disability to which the
claimant is entitled.

5. The claimant has established, by a
preponderance of the credible evidence,
that he has sustained a seventeen
percent (17%) whole body impairment as a
result of his May 17, 2006, admitted
injury.

6. The claimant has proven, by a
preponderance of the evidence, that he
is entitled to permanent partial
disability benefits of fifty percent
(50%) to the body as a whole,
specifically, a seventeen percent (17%)
to the body as a whole impairment and a
wage-loss disability of thirty-three
percent (33%) to the body as a whole.

7. Respondent #1 is responsible for
claimant’s permanent impairment
benefits.  Respondent #2, the Second
Injury Fund, has liability for
claimant’s wage-loss disability.
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8. Both respondents #1 and respondent #2
have controverted all permanent
disability benefits for purposes of
attorney’s fees.

9. The Workers’ Compensation Act is
constitutional.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 22, 2009,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant proved by a

preponderance of the evidence that he was entitled to a

17% permanent anatomical impairment rating and finding

that the claimant was entitled to wage loss disability
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benefits in the amount of 33% in addition to his

permanent anatomical impairment rating and that these

benefits are the responsibility of the Second Injury

Fund.  Based upon my de novo review of the record, I

find that the claimant has failed to prove by a

preponderance of the evidence that he was entitled to a

17% permanent anatomical impairment rating.  Therefore,

the claimant is not entitled to any wage loss disability

benefits.  

The claimant was employed by the respondent

employer as a truck driver.  He is 60 years old and has

a bachelor of science degree with a major in accounting

and a minor in management. The claimant has worked as a

public accountant, performing bookkeeping and tax

preparation work. In addition, the claimant has worked

in various construction-related jobs, including

remodeling homes. The claimant has also owned his own

construction company.  The claimant obtained a CDL

license and has been a truck driver since 1999.

The record demonstrates that the claimant has

sustained prior injuries, undergone several surgeries,

including a prior neck surgery which resulted in a

permanent anatomical impairment, and has been assigned a

military service-connected disability prior to this

claim. Specifically, the claimant sustained an injury to
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his left knee while in the military in 1969. The

claimant underwent surgery on the left knee at that

time. The claimant required additional left knee surgery

which was performed at the VA in 2004. Six months later,

the claimant underwent surgery on his right knee. The

claimant served in Vietnam and received a veteran’s

disability of 10% to the left knee and 50% disability

for post traumatic stress disorder (PTSD). The claimant

stated that he drew approximately $970.00 per month for

his service-connected disabilities. 

The record reflects that the claimant

sustained a prior injury to his cervical spine in 1993.

The claimant underwent a cervical fusion at C5-6,

performed by Dr. Rebecca Barrett-Tuck in September, 1993

and was released to return to work in April, 1994, with

a 10% permanent anatomical impairment. The claimant

maintained that he did not experience any physical

problems which restricted his activities after 1994

until the May 17, 2006, admitted injury. 

It is undisputed that the claimant sustained

admittedly compensable injuries as a result of a

specific work-related incident identifiable in time and

place of occurrence on May 17, 2006, when unloading a

truck. The claimant underwent an extremely lengthy

course of medical treatment. Respondent No. 1 paid the



Durham - F606037 7

claimant appropriate temporary total disability through

on or about May 12, 2008, at which time it was

determined that the claimant had reached maximum medical

improvement. The record reflects that the claimant has

been assigned permanent impairment ratings by both Dr.

Rebecca Barrett-Tuck, and Dr. John F. Ball which

respondent no. 1 controverted, maintaining that all of

the claimant’s permanent anatomical impairments are

associated with pre-existing, degenerative problems, and

not related to the May 17, 2006, injury. 

After the injury on May 17, 2006, the claimant

was referred to the company doctor, Dr. Michael Lack.

Dr. Lack examined the claimant on May 25, 2006 and

diagnosed the claimant with a shoulder strain, as well

as a lumbar sprain/strain. Dr. Lack prescribed Flexeril

for muscle spasms and Darvocet for pain, and placed

restrictions on the claimant’s activities including no

manual labor, avoid stooping, crawling, or bending, not

to lift/push or pull more than five (5) pounds, as well

as no driving. The claimant was scheduled to return in

one week.

Following the claimant’s initial evaluation,

there appears to be gaps in the medical evidence. It

appears that either Dr. Lack or the medical case

manager, Monica Frasier, next referred the claimant to
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both Dr. Terence P. Braden and Dr. Sunil Gera, a pain

specialist, for additional treatment. In addition, the

claimant has undergone diagnostic studies including an

MRI of both the lumbar and cervical spine.  An MRI taken

July 20, 2006, revealed the following:

IMPRESSION:

1. Status post solid anterior cervical
fusion at C5-6.

2. Central disc protrusion in the
midline at C3-4 indents the thecal
sac and touches the ventral surface
of the cord.

3. C4-5 diffuse bulge touches the
cord and narrows both nerve root
foramina.

4. C6-7, small broad-based
protrusion in the midline indents
the thecal sac, does not touch the
cord.

The claimant was referred to Dr. Stephen J.

Eichert for evaluation. Dr. Eichert noted that the

claimant’s medical care had consisted of physical

therapy, epidural injections, as well as various

medications. Dr. Eichert reviewed a more recent MRI of

the lumbar spine performed on November 1, 2006, as well

as the MRI of the cervical spine performed on July 20,

2006. Dr. Eichert indicated that the last MRI revealed

only minor degenerative changes of the lumbar spine. Dr.

Eichert opined that the claimant had acute cervical and



Durham - F606037 9

lumbar strain and sprain, by history, as well as

incidental cervical spondylosis. Despite the findings on

the MRI, Dr. Eichert opined that there were no objective

neurologic abnormalities, but because of the claimant’s

upper extremity symptoms, he recommended that Dr. Braden

reevaluate the claimant’s shoulders. 

Dr. Braden opined on November 9, 2006, that

the claimant had “no obvious abnormality” of his lower

back by MRI and that there were mild degenerative

changes associated with aging.  He also indicated that

the claimant did not have a significant shoulder

problem. Dr. Braden re-instituted physical therapy,

specifically, on the claimant’s cervical spine and

shoulders.

The claimant underwent an MRI of his left

shoulder on February 21, 2007.  The MRI revealed

degenerative changes but no full thickness rotator cuff

tear.  An MRI of the right shoulder on the same date

also indicated degenerative changes.  On March 12, 2008,

the claimant underwent a CT scan and myelogram of the

cervical spine.  It revealed degenerative disc disease

and evidence of the prior aforementioned surgery.

The claimant applied for a change of

physicians to Dr. Rebecca Barrett-Tuck. Dr. Tuck

considered surgical intervention, no surgery was
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performed and she issued the following report on March

26, 2008:

Troy Durham returns for myelogram
and post-myelogram CT review.
Myelogram shows the dye to flow
freely through the cervical spine.
He has had a previous fusion at C5-
C6. The fusion is solid. He does
have some osteophytic changes at C6-
C7 with mild neuroforaminal
narrowing. There are no disc
ruptures. I have discussed these
results with Mr. Durham. Certainly,
we could consider anterior cervical
discectomy and fusion at C6-C7 with
foraminotomies. I have indicated to
Mr. Durham, however, that I feel
that a significant amount of his
pain does reside in the shoulders
and he certainly demonstrates
markedly decreased range of motion
of the shoulder joints. The changes
in the cervical spine are moderate.
I am not convinced that surgical
intervention will make a major
change in his condition. After
discussing options, Mr. Durham and I
have decided to pursue a non-
surgical route. He has been able to
tolerate his pain relatively well by
controlling strictly his activities.
He is in the process of applying for
Social Security disability, which I
feel is entirely appropriate. I do
not think he will be able to return
to truck driving. I do feel that as
of today, 3/26/08, he has reached
MMI. I would recommend a 7%
impairment rating as a whole for his
cervical spine condition related to
his recent injury. I do feel that
his symptoms reside with the C6-C7
disc space. I feel that his marked
increase in paid is related to this
recent accident, and due to the fact
he is not able to return to gainful
employment. I will plan to see Mr.
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Durham on an as-needed basis. As far
as any impairment rating related to
his shoulders, this will need to
come from an orthopedist.

The record reflects that the claimant had

previously been treated by Dr. John F. Ball, an

orthopedic surgeon, for complaints involving his work-

related shoulder injuries. The claimant returned to Dr.

Ball on May 12, 2008, accompanied by respondent’s case

manager, Monica Frasier, specifically to address the

claimant’s permanent anatomical impairment. Dr. Ball’s

May 12, 2008, report states, in part:

Based on our contact with the pt and
his response to treatment and after
reviewing the guidelines established
by the American Medical Association
in their publication Guide to the
Evaluation of Permanent Impairment,
Mr. Durham has suffered the
following impairments. In regard to
his decreased abduction of the L
shoulder, there is a 4% upper
extremity impairment assigned. In
regard to his loss of forward
flexion, there’s about a 5%
impairment assigned and a 1%
impairment in regard to some
decreased external rotation. The R
shoulder has a little bit better
forward flexion and has an
impairment rating of 3% for that, 4%
impairment for his loss of abduction
and 1% impairment of the upper
extremity for his decreased external
rotation. Using the Combined Values
Tables, the impairment assigned to
the L shoulder is 10% of the upper
extremity and 8% impairment rating
assigned to the R upper extremity in
regard to the R shoulder deficits.



Durham - F606037 12

Using the Conversion Tables, the 10%
impairment rating assigned to the L
upper extremity is converted to a 6%
impairment to the person as a whole
and the 8% impairment assigned to
the R upper extremity is equal to a
5% impairment of the person as a
whole. Returning to the Combined
Values Chart, the 7% impairment of
the cervical spine assigned by Dr.
Tuck combined with the 6% impairment
of the whole person in regard to the
L shoulder and the 5% impairment of
the person as a whole in regard to
the R shoulder are all combined for
a total of 17% impairment of the
person as a whole. The pt is
assigned to return to see us as
needed.

Injured workers bear the burden of proving by

a preponderance of the evidence that they are entitled

to an award for a permanent physical impairment.

Moreover, it is the duty of this Commission to determine

whether any permanent anatomical impairment resulted

from the injury, and, if it is determined that such an

impairment did occur, the Commission has a duty to

determine the precise degree of anatomical loss of use.

Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994); Crow v. Weyerhaeuser Co., 46 Ark.

App. 295, 880 S.W.2d 320 (1994). Physical impairments

occur when an anatomical or physiological abnormality

permanently limits the ability of the worker to

effectively use part of the body or the body as a whole.

Consequently, an injured worker must prove that the
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work-related injury resulted in a physical abnormality

which limits the ability of the worker to effectively

use part of the body or the body as a whole. Therefore,

in considering such claims, the Commission must first

determine whether the evidence shows the presence of an

abnormality which could reasonably be expected to

produce the permanent physical impairment alleged by the

injured worker. Crow, supra.

Ark. Code Ann. § 11-9-704(c)(1) (Repl. 2002)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code

Ann. § 11-9-102(16)(A)(i)(Supp. 2005). The Commission

cannot consider complaints of pain when determining

physical or anatomical impairment. Ark. Code Ann. § 11-

9-102(16)(A)(ii)(a). Furthermore, for the purpose of

making physical or anatomical impairment ratings to the

spine, straight-leg raising tests or range-of-motion

tests shall not be considered objective findings. Ark.

Code Ann. § 11-9-102(16)(A)(ii)(b). With regard to the

medical findings other than those which are specifically

precluded from being considered objective, a medical

finding may be considered objective only if it is the
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result of a diagnostic procedure which does not come

under the voluntary control of the patient. Department

of Parks & Tourism v. Helms, 60 Ark. App. 110, 959

S.W.2d 749 (1998). 

It is undisputed that the claimant sustained

injuries to his low back, neck, and shoulders on May 17,

2006. Respondents No. 1 exercised good faith in meeting

its obligations under our workers’ compensation laws by

accepting and paying all appropriate medical as well as

almost two (2) years of temporary total disability

through May 12, 2008, at which time the claimant was

assigned a 17% whole body impairment by Dr. John F.

Ball.  In my opinion, all of the claimant’s permanent

impairments are associated with his pre-existing

degenerative problems and totally unrelated to his May

17, 2006, injury. 

The record reflects that the claimant first

had neck and left shoulder problems as of September of

1993 when he complained of pain and weakness after

moving a bed.  On March 14, 1994, Dr. Kip Owen referred

the claimant for a “full rotator cuff rehabilitation”

due to left shoulder pain.  The claimant underwent

therapy for impingement of his left shoulder. The

claimant also underwent a discectomy and fusion at C6-C7
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on November 29, 2003. The claimant eventually returned

to work.

The medical evidence indicates that the

problems claimant has with his shoulders and cervical

spine are degenerative in nature.  The CT scan and

myelogram of the cervical spine on March 12, 2008,

showed degenerative disc disease.  Dr. Tuck indicated

that the claimant’s objective findings were “osteophytic

changes at C6-7 with mild neuroforaminal narrowing. 

There are no disc ruptures.  She opined that “the

changes in the cervical spine are moderate.”  The

claimant’s MRI from 1994 showed foraminal stenosis at

the C6-7 level.  These findings are all pre-existing and

not acute changes and therefor do not support a

permanent anatomical impairment rating for the

claimant’s cervical spine. 

The medical records also fail to support an

award of permanent anatomical impairment for the

claimant’s shoulders.  Dr. Ball, who assigned the

impairment ratings, clarified that “there is nothing

about [claimant’s] diagnostic testing that allows a

differentiation between acute injury and degenerative

etiology.”  The claimant had problems with his shoulders

as far back as 1993.  The diagnostic tests done after

the May 17, 2006, incident revealed tendinosis and
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degenerative changes.  Simply put, these findings do not

support an award for permanent anatomical impairment.  

Accordingly, the award for permanent anatomical

impairment should be reversed.  Therefore, for all the

reasons set forth herein, I respectfully dissent from

the majority’s award of benefits.

_______________________________
KAREN H. McKINNEY, Commissioner


