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OPINION FILED OCTOBER 5, 2010

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE CONRAD ODOM,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed May 20, 2010.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
December 9, 2009, and contained in the pre-
hearing order filed December 10, 2009, are
hereby accepted as fact.

2. The claimant has proven by a preponderance of
the evidence that the surgical intervention
performed on him for the purpose of weight
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loss was both reasonable and necessary medical
treatment.

3. The respondents shall be responsible for the
cost associated with the claimant’s surgical
weight loss intervention.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 20, 2010 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).
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Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority’s

opinion finding that the claimant proved by a

preponderance of the evidence that the surgical

intervention performed for the purpose of weight

reduction was reasonable and necessary medical

treatment. Based upon my de novo review of the record, I
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find that the claimant has failed to meet his burden of

proof. 

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Repl. 2002). However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Norma Beatty v.

Ben Pearson, Inc., Full Workers’ Compensation Commission

Opinion filed February 17, 1989 (Claim No. D612291).

When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, we

must analyze both the proposed procedure and the

condition it is sought to remedy. Deborah Jones v. Seba,

Inc., Full Workers’ Compensation Commission Opinion

filed December 13, 1989 (Claim No. D512553). Also, the

respondent is only responsible for medical services

which are causally related to the compensable injury.

          In my opinion, the evidence demonstrates that

the laparoscopic sleeve gastrectomy that the claimant

underwent was not reasonable and necessary medical

treatment. There were other available less intrusive

alternatives to this radical surgical procedure. In
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fact, the claimant had undergone at least two other

alternative measures and had lost a significant amount

of weight. The claimant testified that he never

attempted any medical supervised alternatives or

discussed any other alternatives with his treating

physicians other than the laparoscopic procedure. The

claimant contended that once he reached a certain level

in his weight loss, he could not get past the plateau

because he was unable to exercise. However, after

undergoing this radical laparoscopic procedure, the

claimant still has to exercise and has taken pain

killers to permit this exercise to take place. 

          After undergoing this radical procedure,

removing three-fourths of his stomach, the claimant must

take calcium citrate, sublingual B-12, an iron vitamin,

and a multi-vitamin due to the potential for nutritional

loss associated with this surgery. The claimant must

avoid overeating because over time, this sleeve can be

stretched out. Not only does this procedure carry the

risks associated with surgery, but other risks of harm

that the claimant will have to deal with the rest of his

life. 

          In my opinion, this case is akin to the case

of Sheppard v. Van Ohlen Trucking, 49 Ark. App., 38, 895



Dorman - F606345 6

S.W.2d, 945 (1995). In the Sheppard case, the claimant

attempted multiple medically supervised weight loss

programs and was able to reduce his weight to

approximately 300 pounds. The claimant in that case was

unsuccessful of keeping off the weight. The claimant

requested to have his stomach stapled, and the

Commission found that the procedure was not reasonable

and necessary for the treatment of the claimant’s

compensable injury. The Court of Appeals affirmed the

Commission’s finding that the “stomach stapling

procedure was an invasive procedure and [the appellant]

had lost significant weight while following more

conservative weight loss programs, and there was not

evidence to indicate that stomach stapling surgery was

indicated prior to attempting more conservative weight

loss programs.” In this case, the claimant has attempted

two weight loss programs including Metabolic Research

Center and Body for Life, neither which are medically

supervised programs. 

          Therefore, after considering the fact that the

claimant still has to exercise after having the

laparoscopic surgical procedure, the fact that he has

increased his pain medication to exercise, the fact that

the claimant was successful in two other programs that
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were not even doctor supervised programs, and the fact

that the claimant never looked into any medically

alternative programs other than the surgical procedure,

I cannot find that the claimant has proven by a

preponderance of the evidence that the laparoscopic

sleeve gastrectomy that the claimant underwent is

reasonable and necessary medical treatment. 

          Accordingly, I must dissent from the

majority’s award of benefits.

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


