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Respondent No. 1 represented by the HONORABLE FRANK
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 31, 2009.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on March 24, 2009, and
contained in an amended pre-hearing
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order filed April 7, 2009, are hereby
accepted as fact.

2. The claimant has proven by a
preponderance of the evidence that the
electrical studies ordered by Dr. Knox
are reasonable and necessary medical
treatment.

3. The claimant has proven by a
preponderance of the evidence that the
pain management treatment provided by
Dr. Brooks is reasonable and necessary
medical treatment, including but not
limited to pain medication.

4. The claimant failed to prove by a
preponderance of the evidence that the
Viagra prescribed by Dr. Brooks was
reasonable and necessary medical
treatment.

5. The claimant shall be reimbursed for
medical prescriptions he purchased that
were prescribed by Dr. Knox and Dr.
Brooks for medic al treatment related to
his admittedly compensable injuries. 
This does not include any Viagra
prescriptions the claimant has paid for.

6. The claimant has failed to prove that he
is entitled to reimbursement for milage
(sic) expenses.

7. The benefits herein awarded are all
medical related benefits and the
claimant’s attorney is not entitled to a
fee under the Arkansas Workers’
Compensation Act.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly
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applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 31, 2009,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant has proven by a

preponderance of the evidence that he was entitled to

the electrical studies ordered by Dr. Knox, and the pain

management was reasonable and necessary medical

treatment.  Based upon my de novo review of the record,

I find that he claimant has failed to meet his burden of

proof. 

The claimant sustained admittedly compensable

injuries to his right upper extremity and neck on

February 12, 2007.  The claimant has undergone treatment

in the form of an anterior cervical discectomy and

fusion performed by Dr. Luke Knox on February 29, 2008. 

The claimant has requested that he receive additional

medical treatment from both Dr. Luke Knox and Dr. Wayne
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Brooks.  Specifically, the claimant asks that the

electrical studies recommended by Dr. Knox be awarded

for his compensable neck injury.  The claimant also

requests additional treatment for his pain management by

Dr. Brooks.  The claimant also requests reimbursement of

out-of-pocket expenses for prescriptions which he has

had to pay. 

The claimant’s medical history includes lumbar

surgery, right and left shoulder surgeries, bilateral

hernia surgeries, and a hydrocele procedure.  On May 21,

1999, the claimant was diagnosed with chronic right

elbow lateral epicondylitis, chronic extensor tendinitis

to the right forearm, and chronic right biceps

tendinitis.  A right shoulder ultrasound was performed

on February 9, 2005, which showed a swollen tendon.  A

cervical MRI was performed on April 8, 2005, which

showed conditions virtually identical to those

demonstrated on the post-injury MRI’s the claimant

underwent on October 17, 2007 and November 7, 2008.  The

claimant’s medical history also includes back problems

including a lumbar fusion surgery at L5-S1 was performed

on March 26, 2004. 

Following the compensable February 12, 2007

incident, the claimant initially received medical care

the following day at a MediServe walk-in clinic where he
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reported to Dr. J.H. Young that he had been carrying a

90-pound piece of cast iron on his right shoulder when

he slipped, stumbled and almost fell, experiencing

immediate pain in his right shoulder and neck with no

radiation weakness or parathesias.  No lumbar or right

elbow symptomatology was reported to Dr. Young.  The

claimant was released to return to work on restricted

duty. 

About a week later, the claimant began to

complain of elbow problems.  By February 21, the

claimant was apparently of the view that his primary

problem was elbow pain, not shoulder or cervical pain.  

Dr. Bryan Benafield, Jr., saw the claimant on

March 2, 2007.  Dr. Benafield diagnosed the claimant

with right lateral epicondylitis at a possible ulnar

neuropathy at the right elbow.  On March 26, 2007, the

claimant began to complain of shoulder problems after

telling Dr. Benafield that he was unhappy about how he

was being treated by his employer.  The claimant refused

offered injections on March 26 and on May 2, 2007,

causing Dr. Benafield to express concern about his

“commitment to getting through this problem.”  

The claimant underwent a right elbow MRI on

June 1, 2007, which was interpreted as normal.  A right

shoulder MRI done the same date was read as showing
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post-operative changes from an acromioplasty.  There was

no evidence of rotator cuff tear or degeneration.  Dr.

Benafield ordered a Functional Cpapcity Evaluation

(FCE).  He assigned a 26% permanent anatomical

impairment to the arm even though the study showed that

the claimant exhibited “self limiting behavior” during

the exam.

The claimant sought treatment from Dr. Robert

Tomlinson on September 14, 2007.  Dr. Tomlinson’s

impression was that the claimant had a herniated disc at

C5-6 on the right.  A cervical MRI performed on October

17, 2007 showed “a probable right-sided foraminal disk”

with marked neuroforaminal narrowing.  

As of November 28, 2007, the claimant  was

being treated by Dr. Luke Knox.  On January 29, 2008,

Dr. Knox recommended fusion surgery at C5-6.  That

surgery was performed on February 29, 2008.  

On May 5, 2008, Dr. Knox reported that there

was no disruption of the cervical site and that the

plate was stable.  By this time, the claimant had begun

complaining of lumbar pain.  A lumbar MRI was performed

on May 6, 2008.  In his May 15, 2008 report, Dr. Knox

wrote that he had advised the claimant that there were

no appropriate surgical avenues to pursue with regard to

his lumbar spine.  Dr. Knox also reported that the
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claimant was taking a “significan amount” of Vicodin. 

The doctor proposed a weaning schedule, calling for the

claimant to cease taking the narcotic medication over

the next several weeks.  On July 15, 2008, Dr. Knox saw

the claimant once more.  He reported that the claimant’s

“current X-rays show beautiful alignment of the surgical

site.”

The record contains a letter from Dr. Wayne

Brooks dated July 1, 2008.  It describes the claimant as

complaining of chronic back and neck pain as well as

pain in multiple other areas.  Dr. Brooks began

prescribing narcotics without specifying the condition

for which the drugs were prescribed.  Dr. Brooks’s new

patient dictation is dated July 29, 2008, suggesting

that the July 1, 2008 letter of Dr. Brooks was actually

dictated on August 1, 2008.  According to the July 29

report, the claimant told Dr. Brooks that he had never

had a drug problem.  The validity of that statement is

questionable as a 1999 emergency room report indicated a

previous problem with cocaine.  

By July 29, the weight of the cast iron pipe

involved in the accident had increased from 100 to 120

pounds.  Thereafter, the claimant began seeing Dr.

Brooks on a regular basis.  His narcotic intake

increased.  Dr. Brooks’s notes indicate that he was
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prescribing medications for cervical radiculopathy, low

back pain, and pain in multiple areas.  A TENS unit was

prescribed by Dr. Brooks for the claimant’s non-

compensable low back condition.

On November 24, 2008, Dr. Knox reported that

he was concerned that the claimant would not respond

well to surgical intervention with regard to his

problems at C3-4 and C4-5.  The claimant, however, had

significant concerns that he might need surgery at those

levels.  On September 16, 2008, Dr. Brooks completed a

form stating that the claimant was permanently disabled

and could not walk 100 feet without stopping to rest. 

The claimant underwent another cervical MRI on

November 7, 2008.  This MRI showed an operated C5-6 disc

space, a focal disc protrusion a the C3-4 disc space

level on the left, indenting the thecal sac and slightly

touching the spinal cord in the left paracentral region. 

It should be noted that on April 8, 2005, the claimant’s

pre-accident MRI showed a left paracentral disc-

osteophyte complex at C-4 with effacement of the

posterolateral thecal sac.  The November 7, 2008 MRI

showed no condition not already present in April 8,

2005.

The November 7, 2008 MRI also showed mild

broad-based bulging at C4-5.  The April 8, 2005 pre-
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accident MRI showed a small posterior disc bulge with

effacement of the anterior thecal sac at the same level. 

It appears that he C-5 level was less disrupted in

November 2008 than in April 2005.  

After reviewing the claimant’s medical

records, Dr. Alice Martinson evaluated the claimant on

December 22, 2008.  She concluded that the changes at

C3-4 and C4-5, as described in the April 8, 2005 report,

were identical to those described in the November 7,

2008 MRI study.  She subsequently reviewed the April 8,

2005 films to confirm this opinion.  She concluded that

“there is no evidence on imaging study or physical

examination that the natural history of the pre-existent

anatomic disc abnormalities at C3-4 and C4-5 have been

altered in any way by [claimant’s] February 2007

injury.”  She likewise found that there was no evidence

of a right elbow injury.  Dr. Martinson assigned a 25%

permanent anatomical impairment rating to the body as a

whole as a result of the claimant’s cervical surgery. 

She disagreed with Dr. Brooks’s pain management protocol

finding: 

The most problematic area of his
future treatment appears to be his
pain control.  At present, he is
being followed by Dr. Brooks, a
psysiatrist who does chronic pain
management.  In the four to five
months he has been under Dr. Brooks’
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care, he has been given increasing
doses of stronger narcotics.  The
primary area requiring pain control
appears to be his neck and upper
extremity complaints which, as
documented above, appear
disproportionate to the severity of
his objective findings.  In review
of his record, it is clear that this
man has a pattern of pain complaints
and prolonged disability after
injuries at work, and has had
multiple surgical procedures which
have not altered his overall
requirement for narcotic analgesics. 
His requirement for narcotics is
particularly troublesome in light of
a history of regular cocaine use
documented in an Emergency Room
visit on February 7, 2000.  The note
indicates that he quit using cocaine
in 1999.  While I acknowledge that
Mr. Davis requires further
evaluation and treatment of his
right shoulder condition, I most
strongly urge that he be withdrawn
from narcotics and that chronic
narcotic use not be endorsed in the
future for any condition related to
his injury of February 12, 2007. 

On April 7, 2009, the claimant underwent a

right shoulder MRI.  On April 6, 2009, Dr. Tomlinson

opined that the claimant needed arthroscopic evaluation

and treatment of his right shoulder. 

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Repl. 2002). However, injured employees have the

burden of proving by a preponderance of the evidence
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that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Norma Beatty v.

Ben Pearson, Inc., Full Workers’ Compensation Commission

Opinion filed February 17, 1989 (Claim No. D612291).

When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, we

must analyze both the proposed procedure and the

condition it is sought to remedy. Deborah Jones v. Seba,

Inc., Full Workers’ Compensation Commission Opinion

filed December 13, 1989 (Claim No. D512553). Also, the

respondent is only responsible for medical services

which are causally related to the compensable injury.

Dr. Knox has recommended that the claimant

have EMG/NCV studies to rule out the possibility of

further causes of the claimant’s persistent right upper

extremity numbness.  Dr. Knox performed an anterior

cervical fusion on the claimant’s neck at C5-6.  The

claimant, in my opinion, has received all appropriate

medical care for his cervical injury.  Dr. Knox’s

reports do not explain the connection between the

testing he recommends and the claimant’s compensable

injury.  Dr. Martenson described the claimant’s cervical

condition as follows.  

I was able to review hard copy of an
MRI of the cervical spine performed
on November 7, 2008.  This study
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showed evidence of a C5-6 fusion
with metallic artifact at that
level.  This study also showed some
reversal of the normal cervical
lordosis above C5-6 with a disc
bulge at C3-4 to the left of the
midline which placed some pressure
upon the thecal sac.  At the C4-5
level, there was broad-based disc
bulging which did not produce any
apparent effect on the thecal sac or
neural foramina.  The C6-7 level was
normal.  This record contains the
report of an MRI of the cervical
spine dated April 8, 2005.  That
study was said to show a broad
posterior disc bulge at C5-6 with
moderate bilateral neural foramina
narrowing.  The changes at C3-4 and
C4-5 were described in terms
identical to those utilized to
describe his November 7, 2008 study. 

His pre-existent cervical pathology
at C5-6 should, therefore, be
considered permanently aggravated as
a result of his February 12, 2007
injury.  There is no evidence on
imaging study or physical
examination that the natural history
of the pre-existent anatomic disc
abnormalities at C3-4 and C4-5 have
been altered in any way by his
February 2007 injury.

In my opinion, it is simply conjecture and

speculation to conclude that the claimant’s recommended

EMG/NCV studies by Dr. Knox will show anything that is a

treatable cause of the claimant’s symptoms.  Dr. Knox

has failed to explain the connection between the testing

recommended and the claimant’s compensable injury.  To

conclude that those tests will yield any results that
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are attributable to the claimant’s compensable injury is

purely conjecture and speculation.  Conjecture and

speculation, even if plausible, cannot take the place of

proof. Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).  Accordingly, I would reverse the decision of

the ALJ.    

The claimant has also requested continuing

treatment by Dr. Wayne Brooks for pain management.  The

evidence demonstrates that the claimant is receiving 210

doses of different types of narcotics monthly.  These

narcotics are Oxycodone and Oxycontin.  It appears that

the claimant continuously wants drugs to treat whatever

alleged pain he might have.  It is of note, that as

early as March 3, 2008, Dr. Terrell J. Ortega

recommended that the claimant undergo a psychiatric

evaluation.  Again, on March 4, Steven W. Stagg

recommended that the claimant undergo a psychiatric

evaluation.  

Further, with regard to future treatment, Dr.

Alice Martinson stated:

“The most problematic area of his
future treatment appears to be his
pain control.  At present, he is
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being followed by Dr. Brooks, a
physiatrist who does chronic pain
management.  In the four to five
months he has been under Dr. Brooks’
care, he has been given increasing
doses of stronger narcotics.  The
primary area requiring pain control
appears to be his neck and upper
extremity complaints which, as
documented above, appear
disproportionate to the severity of
his objective findings.  In review
of his record, it is clear that this
man has a pattern of pain complaints
and prolonged disability after
injuries at work, and has had
multiple surgical procedures which
have not altered his overall
requirement for narcotic analgesics. 
His requirement for narcotics is
particularly troublesome in light of
a history of regular cocaine use
documented in 1999.  While I
acknowledge that Mr. Davis requires
further evaluation and treatment of
his right shoulder condition, I most
strongly urge that he be withdrawn
from narcotics and that chronic
narcotic use not be endorsed in the
future for any condition related to
his injury of February 12, 2007. 

In my opinion, the claimant’s continued use of

narcotic pain medication, as many as 210 pills per

month, for a cervical problem that has been treated is

excessive.  Oxycontin is highly addictive and the

claimant is taking a significant amount of it every

month.  The claimant seems to be getting drugs for other

problems including low back pain and pain in multiple

areas.  The claimant, on February 9, 2009, complained of

pain in his left back, right leg, left leg, right leg,
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neck, left shoulder, right shoulder, left forearm, right

forearm, left buttock, right buttock and in the middle

of his spine between his shoulders.  The claimant’s neck

surgery had “beautiful” results, but the medication

dosage reflected in the evidence establishes that Dr.

Brooks is medicating claimant’s non-compensable

complaints.  The respondent should not be required to

pay the expense of treating conditions that are not

related to the claimant’s compensable injury.  It is of

note that even with these massive doses of narcotic

medications, the claimant characterized his pain relief

as “not good,” as of April 14, 2009.  

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Weldon v. Pierce Bros. Const. Co., 54 Ark. App.

344, 925 S.W.2d 179 (1996).  Moreover, the Commission

has the authority to resolve conflicting evidence and

this extends to medical testimony.  Foxx v. American

Transp., 54 Ark. App. 115, 924 S.W.2d 814 (1996). The

Commission has the duty of weighing the medical evidence

as it does any other evidence, and the resolution of any

conflicting medical evidence is a question of fact for

the Commission to resolve. Emerson Electric v. Gaston,

75 Ark. App. 232, 58 S.W.3d 848 (2001); CDI Contractors
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McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993); McClain

v. Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989).

Although the Commission is not bound by

medical testimony, it may not arbitrarily disregard any

witness’s testimony. Reeder v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992). However, it is well

established that the determination of the credibility

and weight to be given a witness’s testimony is within

the sole province of the Workers’ Compensation

Commission. Wal-Mart Stores, Inc. v. Sands, 80 Ark. App.

51, 91 S.W.3d 93 (2002). The Commission is not required

to believe the testimony of the claimant or any other

witness, but may accept and translate into findings of

fact only those portions of the testimony it deems

worthy of belief. McClain, supra. 

The Commission is never limited to medical

evidence in arriving at its decision.  Moreover, it is

well within the Commission’s province to weigh all the

medical evidence and determine what is most credible. 

Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W.3d

560 (2002).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight and

credibility of the opinion and medical evidence.  Id. 

In addition, the Commission has the authority to accept

or reject a medical opinion and determine its medical
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soundness and probative force.  Green Bay Packaging v.

Bartlett, 67 Ark. App. 332, 999 S.W.2d 695 (1999).  The

Commission’s resolution of the medical evidence has the

force and effect of a jury verdict.  McClain, supra.  

Therefore, when I weigh the evidence in this

case, I give more weight to the opinion of Dr. Martinson

and the fact that the claimant is being treated by Dr.

Brooks for a laundry list of problems that are not even

related to his compensable injury.  I cannot find that

the claimant has proven by a preponderance of the

evidence that he is entitled to additional treatment by

Dr. Brooks for pain control.  Accordingly, the claimant

is not entitled to reimbursement for the payment of

prescriptions.  Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority’s

opinion.

____________________________________
KAREN H. McKINNEY, Commissioner


