BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  F606978

WLLI AM CROW
EMPLOYEE CLAI MANT

COOPER Tl RE & RUBBER COVPANY,
SELF- 1 NSURED EMPLOYER RESPONDENT NO. 1

CROCKETT ADJUSTMENT, | NC.,
| NSURANCE CARRI ER RESPONDENT NO. 1

DEATH & PERVMANENT TOTAL
DI SABI LI TY TRUST FUND RESPONDENT NO. 2

OPI NI ON FI LED OCTOBER 15, 2010

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE NEAL HART, Attorney at
Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE WLLI AM G
BULLOCK, Attorney at Law, Texarkana, Arkansas.

Respondent No. 2 waived its appearance.
Deci sion of Admi nistrative Law Judge: Reversed.

OPI NI ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed March 5, 2010. The admi nistrative |aw judge
found that the claimant proved he was permanently and
totally disabled. After reviewing the entire record de

novo, the Full Comm ssion reverses the adninistrative | aw
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judge’s finding that the clai mant proved he was pernmanently
and totally disabled. The Full Conm ssion finds that the
cl ai mant proved he sustained wage-loss disability in the
amount of 35%

. H STORY

WIlliam Desnond Crow, age 46, testified that he
graduated from high school in 1982. M. Crow testified that
his work history included hauling ice for approximtely one
year and that he planted trees. The clainmant testified that
the tree-planting job was physically denmandi ng.

The claimant testified that he worked as a correctional
of ficer in Texas from about 1985 to 1989 and subsequently
wor ked as a correctional officer/jailer in the Bi-State
Justice Building in Arkansas. The claimnt then worked for
about 18 nonths on a manual |abor job at Wyerhaeuser. The
cl ai mant subsequently obtained a Coormercial Driver’s License
and began driving a truck for Shields Lunber. The clai mant
wor ked at Shi el ds Lunmber for three years and then began
driving for Sidney Smth Trucking. The clainmant next began
wor ki ng as a sel f-enpl oyed | ogger. The clai mant supervi sed
six workers in this enploynment. The claimnt testified that

t he |1 oggi ng conpany went bankrupt after approximately five
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years. The claimant testified that his only additional
educati on beyond high school was “a little insurance school
for two weeks” in about 1991. The claimant testified that
he received a certificate and sold insurance for

approxi mately four nonths.

The record indicates that the claimnt was hired at
Cooper Tire & Rubber Conpany in Novenber 2000. The cl ai mant
described his initial work for the respondent-enpl oyer as
heavy manual |abor. After about a year, the clai mant
testified, he bid to work in “nold service.” The nold
service job also required heavy manual |abor. The cl ai mant
testified that he was working as a Mol d Serviceman at the
time of his conpensable injury. The claimant testified that
he earned approxi mately $22 per hour, and that he worked 50-
60 hours per week.

The parties stipulated that the claimant sustained a
conpensable injury to his cervical spine on or about March
27, 2006. The claimant testified that he injured his head
and neck after a safety bar “caught ne on the top of ny
head.” The claimant wote on an Enpl oyee Report O Injury
signed March 27, 2006, “While noving to | oosen top bolts,

caught head on safety bar, causing a downward -back notion.”
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The claimant reported that he had injured the left side of
hi s neck.

Dr. Tim Reynol ds exam ned the cl ai mant on March 31,
2006: “Patient was hit in the head Monday by a safety bar at
work, pain in the left side of his neck and shoul ders down
into his hands.” Dr. Reynol ds assessed radi cul opat hy and
neck disorder. An MR of the clainmant’s cervical spine was
taken on April 6, 2006, with the foll ow ng inpression:

1. C5-6: MId degenerative disc space narrow ng
Wi th posterior spurring and mld effacenent of the
anterior thecal sac.

2. C6-7: MId degenerative disc space narrow ng
Wi th a suspected |eft posterolateral disc
protrusion and mld |eft neural foram na
narr owi ng.

Dr. Reynolds returned the claimant to full work duty on
April 8, 2006.

The clai mant began treating with Dr. Reza Shahi m on My
4, 2006. Dr. Shahimnoted, “l reviewed the cervical spine
MR whi ch shows a disc herniation at the left C6-7 resulting
in foram nal stenosis....M. Cowis synptomatic from C6-7
foram nal stenosis and disc herniation. This is brought on
by a work injury. | would recommend conservative nmanagenent

i ncludi ng physical therapy. |[If his synptons were to

continue cervical trigger point injections or ultimtely
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surgery may be of some benefit. He agrees with conservative
managenent. He should go to physical therapy for four weeks
and at that point he nmay return to full duty if his synptons
have resol ved.”

Dr. Shahi m perfornmed a cervical discectony and fusion
on June 19, 2006. The post-operative diagnosis was “1.

Di sc herniation and stenosis at C6-7. 2. Large left

foram nal disc herniation.” The parties stipulated that the
respondents “accepted the cervical spine claimand paid
extensive benefits, including but not limted to a C6-7
cervical discectony.”

Dr. Shahimnoted on July 10, 2006, “He underwent an
anterior fusion and deconpression at C6-7. He has done well
since the surgery. His says his armpain is nuch inproved.
He does conplain of sone tingling nunbness in the right side
and nost of the nunbness on the left side has resolved....|
woul d i ke to keep himoff work for another three weeks. He
may return to light duty at that point.”

The clainmant testified that the respondent-enpl oyer
provided |ight-duty work: “1 was working in the nold shop
venting nolds and washing nolds.” The claimant testified

that the work was within his physical restrictions. The
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cl ai mant agreed on cross-exam nation that he returned to
wor k on August 2, 2006. Dr. Shahimnoted on Cctober 3,
2006, “He may return to light duty with no lifting greater
than 30 Ibs. W will also place himon Elavil, 75 ng. g
hs.”

Dr. Barry D. Baskin exam ned the claimnt on Cctober
18, 2006 and gave the following inpression: “M. Crowis a
nice 42 year old gentleman who had an acci dent on 3/27/06.
He had a safety bar hit himin the head and he is having
headaches, posttraumatic in nature, and had a cervi cal
fusion at C6-7. | think his problem right now, is
occi pital headaches and nuscl e spasm probably occipital
neural gia. PLAN: | amgoing to get himin for sone physical
therapy for nyofascial treatnent, deep nuscle stretching and
massage. | wll see himin follow up and we wll see how he
does. If he does not get benefit fromthe therapy, then I
will do an occipital nerve block when he returns....”

Dr. Baskin referred the claimnt for a program of
physi cal therapy begi nning Cctober 26, 2006. Dr. Baskin
adm ni stered an occipital nerve bl ock on Novenber 9, 2006.
Dr. Baskin noted on Novenber 27, 2006, “The left occipita

nerve block that | did provided himvery good benefit for 2
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days only. He states that the pain cane back and he has had
some headaches and neck pain since that tinme.... W wll
treat himw th Hydrocodone “2tab as needed for pain and we
will see how things go.” Dr. Baskin noted on Decenber 21
2006, “I think that doing facet blocks in the cervical spine
at C6-7, C7-T1 facet |evels would be good. W are going to
get this done on 12/27 at Radi ol ogy Consultants
International. He can continue on his current |ight duty
indefinitely.” Dr. Shahimassigned the clainmnt a 9% whol e-
person inpairnent rating on Decenber 27, 2006.

Dr. Baskin reported on January 18, 2007 that facet
bl ocks had provided the claimant good relief. The claimant
testified, however, that he did not benefit from treatnent
provided by Dr. Baskin. Dr. Shahimreported on February 9,
2007, “1 have recommended to himto undergo a Functi onal
Capacity Evaluation. Based on the Functional Capacity
per manent restrictions could be given to him Since he has
had mar ked i nprovenent in his synptons |I would not recomrend
further treatnent. | will be glad to re-evaluate himif
needed.” Dr. Shahimnoted on April 2, 2007, “Return to
medi um work duty per FCE restrictions on April 2, 2007.” A

docunent fromthe respondent-enpl oyer indicates that the



Crow - F606978 8

claimant was transferred fromthe A d Job C assification of
“Mol d Serviceman” to a New Job O assification, “Tenp. Mld
Service,” effective April 18, 2007.

The claimant reported that he injured his neck and
center of back on April 25, 2007. The clainant wote on a
Report O Injury, “Wiile flipping top half of a nold I
caught the nold to prevent it fromflipping again.” The
claimant followed up with Dr. Shahimon May 7, 2007: “He had
another on-the-job injury lifting a few weeks ago. Since
then he is having nore interscapular pain and sone |eft
shoul der pain. The pain has not changed significantly, but
there is nore of it in the upper thoracic region and he is
havi ng nore headaches....l did obtain flexion and extension
X-rays of the cervical spine that show a stable anterior
fusion at C5-6. No subluxation....l have recomended to him
to undergo a course of physical therapy with mld cervical
traction. He wants to receive cervical epidural steroid
injections. We will refer himfor that. He should renmain
on light duty based on restrictions given by the Functional
Capacity Evaluation. | would recomrend permanent

restrictions based on the Functional Capacity Eval uati on.
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If his synptons were to continue, we will obtain an MR of
the cervical spine.”

Dr. Shahimnoted on July 19, 2007, “l think he should
undergo a course of physical therapy. W wll reduce his
wei ght restrictions to | ess than 30 pounds.”

The cl ai mant began pai n managenent treatment with Dr.
M Carl Covey on Septenber 12, 2007.

Dr. Shahi mreported on February 4, 2008:

He underwent a cervical nyelogram...He has had a
fusion at C6-7 and he devel oped a disc protrusion
and osteophyte at C5-6 at the | evel above on the
| eft side. 1t does cause foram nal stenosis.

DECISION MAKING: He does have a | arge disc
herni ati on, so | have explained to himthat
further surgery at the C5-6 level is elective. |If
his synptons were to worsen he shoul d consi der
further anterior deconpression at C5-6. His
synptons are prinmarily on the left side and nost
likely related to the C5-6 level. He is under
the care of Dr. Covey. W did discuss retirenent
for himsince he is having a hard tine perfornm ng
his duties. | am supportive of his retiring from
manual duties. He should continue with his |ight
duty restrictions based on the Functi onal

Capacity Evaluation. | will plan on follow ng up
with himin a few nonths.

The claimant followed up with Dr. Shahi mon February
26, 2008:
| would recomend that he woul d have a Functi onal

Capacity Test done. Based on the Functional
Capacity Test, he nmay return to his work with
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restrictions, generated by Functional Capacity.
The inpairnent rating stays the sanme at 9 percent.
He does have di sc disease and central disc

herni ation at C5-6. He shoul d consider cervical
epidural steroid injection at that level. He also
has central disc herniation in the thoracic spine.
He may require injections at the other |evels.

He agrees with ne that he does not want to have
surgery at this point. It is possible that in the
future, he may require surgery at the C5-C6 |evel.
| amreleasing himat this point. He is at MM
and he may follow with Dr. Covey for pain
managenent .

The parties stipulated that the clainmant “reached
maxi mum medi cal i nprovenent and the end of his healing
period for his cervical injury no later than February 26,
2008.” The parties stipulated that the respondents *nmade
paynents toward a 9% body-as-a-whole rating fromDr.
Shahim”
The cl ai mant underwent a Functional Capacity Eval uation
on March 3, 2008:
M. Crow s evaluation resulted in denonstrated
functional limtations in the area of materi al
handling as he exhibits the ability to lift/carry
up to 50 I'bs. on an Cccasional basis. M. Crow
denonstrates significant restrictions with AROM of
the cervical spine and exhibited decreased
tol erance to reachi ng above shoul der level with

either UEE. M. Crow perforned all other abilities
tested at the Frequent to Constant | evel.

CONCLUSIONS
M. Crow conpleted functional testing on this date
with reliable results.
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Overall, M. Crow denponstrated the ability to
performwork in the Medium classification as
defined by the US Dept. of Labor’s guidelines,
over the course of a normal workday with
l[imtations as noted above...

The cl ai mant underwent anot her course of physical
t herapy begi nning July 9, 2008.

The parties stipulated that the clainmant “cannot be
permanently and totally disabled prior to the | ast day he
wor ked on Sept enber 29, 2008.~

The claimant was seen in Dr. Covey’'s office on
Sept enber 30, 2008:

This is a pleasant patient with a history of
cervical spine pain. He has had surgery

on the cervical spine in the past. He recently
had a Cervical RF. He had sone increased pain
after the CRF but wwth a nedrol dose pak and tine
this resolved. Saturday 9/27/08 he heard a “pop”
in his neck and i mmedi ately had increased pain.
He was in to see Dr. Shahimtoday who requested he
come here for adjustment in pain medication.
Presently he has a 25 and 12ntg fentanyl patch
on. He takes 6 hydrocodone a day for pain...

Revi ewed current list of nmedications. He is
havi ng nausea everyday and usually takes 2
phenergan a day for nausea. He recently started
bacl of en and neurontin and states the nausea has
been worse since starting these. He is not sure
if they are the problem Discussed stopping the
Bacl of en. He has flexeril at home and has taken
it before without problens. He also is concerned
about the episode over the weekend and states his
lips were blue and he threw up on Saturday. He
says he has had this happen several
times....Discussed changi ng nedi cation routine.
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Witten instructions given to patient.

The clai mant was assessed with “Radiculitis, Upper” and
“Pain in Shoulder.” Wrk Status was “Full Tinme, off ti
10/ 21/08 by Dr. Shahim?”

Dr. Covey noted the clainmant’s Wrk Status on Novenber
10, 2008, “renmins off work.” Dr. Covey perfornmed
“Bil ateral greater occipital nerve bl ocks” on Novenber 20,
2008.

Dr. J. Mchael Cal houn corresponded with a
representative of Systenedic Corporation on February 13,
2009:

| have recently had the pleasure of evaluating M.
Crowin the office. As | amsure you are well
aware, he is a straightforward 45-year-old man who
initially injured his neck while working for
Cooper Tire in 2006. He ultimtely underwent

an MRl which showed what appeared to be a

foram nal disc herniation on the left at C6-C7.
He was ultimately referred to Dr. Reza Shahi m

Dr. Shahi m saw the patient on June 8, 2006. He
suggested surgical intervention, and the patient
subsequent |y underwent a C6-C7 anterior cervica
di scectony and fusion on June 19, 2006. Dr.

Shahi mreports that there may have been sone
transi ent inprovenent, but he subsequently
underwent a repeat MRl of the cervical spine

i n August, 2006, and an MRl of the thoracic spine
in Septenber of 2006. He continued to have left-
si ded headaches, thoracic pain, neck pain, and
some pain intermttently in the left arm He was
returned to light duty in October of 2006.

Since that tinme he has had trigger point

i njections, occipital nerve bl ocks, facet
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bl ocks and facet rhizotom es under the gui dance of
Dr. Qreshi, Dr. Krishnan, and Dr. Covey. He had
been declared maxinmally medically inproved in
February of 2007 and an FCE had been ordered, but
then the patient returned. He was treated with
further injections under the guidance of Dr. Covey
but continued to be synptomatic. The patient |ast
underwent an MRl of the cervical spine on

Sept enber 30 of |ast year. Dr. Shahi mhas now
suggested renoval of his plate at C6-C7 with a Cb-
C6 anterior cervical discectony and fusion.

The patient’s primary conplaint is neck pain with
radi ations into the occipital area and into the
| eft tenporal and frontal area. There is also
sonme pain which radi ates down his posterol atera
armto radiate to the forearm There are no

ri ght-sided synptons. \Wen asked, the patient
states that he does not really feel that the
surgical intervention at C6-C7 helped himto a
great deal. On the other hand, he is tired of
bei ng on pain nedications including a fentanyl
pat ch and under goi ng repeat procedures under the
gui dance of Dr. Covey. He denies any synptomns
prior to his injury in 2006...

His current nedications include Hytrin, Flexeril,
Phenergan, Nexium fentanyl patch, oxycodone and
aspirin....

Neur ol ogi ¢ exam nation of the upper extremties
reveal s that there is adequate deltoid, biceps,
and triceps function bilaterally. There are
adequate finger flexors and abductions
bilaterally. Sensation is intact to pinprick in
the C5, C6, C7 and C8 dermatones bilaterally.
There are 1+ biceps, brachioradialis, and triceps
reflexes bilaterally.

Revi ew of the several of the MRl s does show sone
resi dual foram nal stenosis on the left at C6-C7.
There are al so sone degenerative changes at C5-C6
with bilateral foram nal stenosis slightly worse
on the left.
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| talked at length with M. Crow and his wife. |
explained to himthat it appears that the first
operation really did not help himto any degree
and that there is |l ess than a 50% chance of
significant inprovenment with repeat surgery at Cb-
C6. Nevertheless, his other option is to continue
wi th chronic pain managenent. Mst assuredly he
will never return to working at Cooper Tire.
Personally, | explained to M. Crow, | would not
advocate further surgical intervention....Most
assuredly if he does not undergo surgical
intervention, he will have to undergo chronic pain
managenent under the gui dance of Dr. Covey....
Dr. Cal houn informed Mackie Tiner of Crockett
Adj ust nent on February 18, 2009, “1I amsorry not to be nore
specific. | do not think M. Crow would benefit fromrepeat
surgical intervention, thus | would state that renoval of
his hardware at C6-C7 and an anterior cervical discectony
and fusion at C5-C6 is not nedically appropriate.”
Dr. Shahimstated in part on March 30, 2009, “I think
he shoul d undergo cervical facet block and facet rhizotony.
| think that has worked for himpreviously. 1It’s not

necessarily a perfect solution to his problens, but it may

reduce his pain for sonme tine. | will ask Dr. Covey to
consider that....l will plan on following up with himin a
few nonths, but we'll keep himoff work for the next three

nmont hs.”
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Dr. Kevin J. Collins saw the clainmant on April 20,

Patient is here for an inpairnent rating at the
request of Dr. Carl Covey. He had a work rel ated
injury that resulted in several herniated or

bul ging discs. He is s/p fusion per Dr. Reza

Shahimin 2006. |In any event, he is herniated
above and bel ow that area and he wants to fix
those as well. He has weakness with atrophy

inthe left tricep with nunbness that goes down to
the wist with tingling in the fourth and fifth
digits consistent with C7 radicul opathy. He also
has evi dence of occipital neuralgia with pain that
emanates fromhis neck to just behind his eye

on the left side and down as previously stated.

He has had noderate intermttent pain for three
years. He is considered disabled and has just
recently been awarded Social Security Disability
in the last week or two. He uses his left arm
Jarring sensation and tension aggravate his
synptonms. Moving his head around hel ps decrease
the pain along with Oxycodone. He states he has a
deep ache with stabby, burning features, nunbness,
tingling and a sharp pain down the |eft side.

He drops things in his left hand...

He has noderate to severe pain throughout the day.
The pain is noderate to severe with sitting and
standing. This affects his ability to sleep
pretty nmuch all the tinme. He sleeps two to six
hours a night....Mvenent, danpness, exerci se,

col dness, pressure, going to work all aggravates
his circunstance. He is here for an inpairnment
rating only. | will notify ne that | amnot a
treating physician and will defer treatnent to Dr.
Carl Covey....

He used to work for Cooper Tire as a waste oi
handler. He tried to go back to work but did
poorly and now he is fully disabled which is
reflected by Social Security Disability. He is
able to get dressed and take care of his wants and
needs at hone but that is it....
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ASSESSMENT & PLAN:

1) Patient is s/p work related injury with a
herni ated di sc that was fused. He continues to
have ongoi ng nunbness and tingling. He also has
two | evel herniated di scs above and bel ow t hat
need to be fixed. From my understandi ng,

he has three | evel disc disease including the

f usi on.

2) According to the Guidelines for Evaluation of
Per manent | npairnent, 5'" Edition, 15-6 DRE
cervical spine, DRE cervical category 4, he would
qual ify for 25% because he has had a successf ul
art hrodesi s but continues to have radi cul opat hy
wi th decreased reflexes at the triceps, atrophy at
the triceps and nunbness and tingling in the
fourth and fifth digits. He gets an additional 1%
for each of the other two levels for a total of
27% i npai rment rating.

3) He clearly is fully disabled in ny nedical

opi nion and that has already been borne out by
bei ng approved quite rapidly for his Soci al
Security Disability.

4) Wth the amount of narcotic and ot her

medi cati ons woul d preclude himfromdriving back
and forth and from being around forklifts,

machi nery, presses, vibration, etc...

The claimant followed up with Dr. Shahi mon June 1,

2009:

He continues to have posterior neck pain and

i ntrascapul ar pain, shoulder and arm pain. The
pain radiates into the posterior aspect of both
arnms, worse on the left than on the right side.
He’s had prior cervical epidural injection and
facet bl ock wi thout any significant inprovenent.
He continues to have posterior neck and arm
synptons. He's currently under pain managenent.
He' s taki ng Fentanyl, Oxycodone, and Flexeril....

| have offered himnultiple options. He could
undergo the fusion at the adjacent |evel at C5-6.
Aut hori zati on was not given by Wrker’s Conp. He
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has chronic synptons. |’mgoing to have him
followup with Dr. Covey for pain nanagenent.
do agree with his permanent disability since he
has very chronic synptonms. | will be glad to
reevaluate himif needed.

The claimant followed up with Dr. Covey on June 24,

2009:

Patient with conplaints of pain in the |eft side
of head and down rt shoul der.. ..

Hi s current medications include: Pristique,

Prot oni x, Duragesic patch 75ncg, Flexeril (bid),
hytrin, Percocet(4-6a day), and Phenergan. He
reports that his current pain nmedication reginen
is working well to control his pain. He denies
any increased somol ence, decreased al ertness, or
i ncreased constipation with his current pain

medi cation reginmen....He is bothered by nunbness
in the bilateral hands and pain traveling to his
el bows bilaterally....He is inquiring about a

spinal cord stinmulator to help treat his head and
armpain. He is interested in pursuing

options that will help decrease his pain and all ow
himto decrease the pain nedication....

Start Anrix to help address the nuscul oskel et al
conponent to his neck and BUE pain. Provided
sanples and instructed to take between 6-7 pmto
maxi m ze the effects of the nedication. He was

instructed to not take the Flexeril if he found
the Anrix nore hel pful in controlling his nmuscle
spasns. ... Patient was told that the nedication

coul d make them queasy, itchy, sleepy, and/or
constipated. They were told not to drive, clinb
any | adders, or sign any contracts. They were

al so asked not to suddenly stop the nedication as
this could cause a withdrawal syndrome. The

pati ent understood and consented to taking the
nmedi cati on as prescri bed.
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Dr. Covey assessed “Radiculitis, Upper,” “Pain in
Shoul der,” and “Muiscl e Spasm”

A pre-hearing order was filed on August 24, 2009. The
cl ai mant cont ended, anong ot her things, that the claimant’s
work injury had rendered himpermanently and totally
di sabl ed. The claimant alternately contended that he had
sust ai ned wage-1loss disability “in an amount to be
determned at trial.” The respondents contended, anpbng
ot her things, that the clainmant was not pernmanently and
totally disabled, and that the claimant had not suffered
wage-1oss disability as a result of the claimant’s
conpensabl e injury. The respondents contended that they
were entitled to an “offset” pursuant to Ark. Code Ann. 811-
9-411, “because the respondents have paid or may have paid
benefits under its group health program and/or its short-
termdisability programand/or its long-termdisability
program’”

A hearing was held on Decenber 17, 2009. The cl ai mant
testified that he had not benefitted from surgery provided
by Dr. Shahim The claimant testified that he suffered from

wor seni ng headaches, along with increased pain in his neck

and pai n/nunbness in his |eft upper extremty. The clai mant
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testified that he had an active Conmercial Driver’s License.
The claimant testified that he was no | onger licensed to
sell insurance and could not try that profession again,
because of an inability to concentrate due to the mnedication
he was taking. The claimant testified that unless he took

“three narcotic pain killers” every norning, he was “not
able to function.” The claimnt testified that he had
difficulty standing.

An administrative law judge filed an opinion on March
5, 2010. The adm nistrative |aw judge found, anong ot her
t hings, that the claimant proved he was pernmanently and
totally di sabl ed begi nning Septenber 30, 2008. The

respondents appeal to the Full Conm ssion.

1. ADIJUDI CATI ON

An admi nistrative |aw judge found that the instant
cl ai mant proved he sustained anatomical inpairnment in the
anmount of 10% Neither party appeals this finding. The
adm ni strative |law judge also found, “9. The cl aimant has
establ i shed by a preponderance of the evidence that he is
entitled to benefits for permanent and total disability as a
result of his admttedly conpensable injury, and that the

permanent and total disability began on Septenber 30, 2008.~
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The Full Comm ssion does not affirmthe adm nistrative | aw
judge’s finding that the clai mant proved he was pernmanently
and totally disabl ed.

In considering clains for permanent partial disability
benefits in excess of the enployee s percentage of permanent
physi cal inpairment, the Conmm ssion may take into account,
in addition to the percentage of permanent physical
i mpai rment, such factors as the enpl oyee’s age, education,
wor k experience, and other matters expected to affect his
future earning capacity. Ark. Code Ann. 811-9-
522(b) (1) (Repl. 2002). Ark. Code Ann. 811-9-522(e)(Repl.
2002) provi des:

(1) “Permanent total disability” means inability,
because of conpensable injury or occupational

di sease, to earn any neani ngful wages in the sane
or ot her enpl oynent.

(2) The burden of proof shall be on the enpl oyee
to prove inability to earn any nmeani ngful wage in
t he sane or other enpl oynent.

In the present matter, the claimant is a relatively
young man, only age 46. The claimant is a high school
graduate and has a diverse work history. The claimnt’s
vari ed enpl oynent has included work as a truck driver, a

correctional officer, and a |logger. The clainmnt was at one

time professionally licensed as an insurance sal esman. The
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claimant testified that he still has an active Comerci al
Driver’s License. The claimnt began working for the
respondent - enpl oyer in Novenber 2000. The cl ai mant
eventual |y became a Mol d Serviceman for the respondents.
The parties stipulated that the clainmant sustained a
conpensabl e injury to his cervical spine on March 27, 2006
The cl ai mant subsequently underwent a cervical discectony
and fusion fromDr. Shahim Dr. Shahimrel eased the
claimant to light duty after surgery, and the cl ai mant
testified that the respondent-enpl oyer provided |ight work
duty begi nni ng August 2, 2006. Dr. Shahi m assigned a 30-
pound lifting restriction on Cctober 3, 2006.

The cl ai mant began treating with Dr. Baskin on Cctober
18, 2006. Dr. Baskin opined in Decenber 2006 regarding the
claimant, “He can continue on his current |ight duty
indefinitely.” In February 2007, Dr. Shahi m arranged for
the claimant to participate in a Functional Capacity
Eval uation. Although this Functional Capacity Eval uation
was not nmade part of the record, Dr. Shahi mnoted on Apri
2, 2007, “Return to mediumwork duty per FCE restrictions on
April 2, 2007.” The respondent-enpl oyer thereafter re-

classified the claimant’s job, effective April 18, 2007.
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Dr. Shahi m noted on February 4, 2008, “We did discuss
retirement for himsince he is having a hard tinme performng
his duties. | am supportive of his retiring from manual
duties. He should continue with his light duty restrictions
based on the Functional Capacity Evaluation.” The parties
stipulated that the claimant reached maxi mum nedi cal
i mprovenent and the end of his healing period for the
conpensabl e injury no later than February 26, 2008. The
cl ai mant underwent anot her Functional Capacity Eval uati on on
March 3, 2008. The Functional Capacity Eval uation indicated
that the claimnt could occasionally lift and carry up to 50
pounds, and that the claimant was able to perform nmedi um
| evel work. Nevertheless, the claimant did not work for the
respondent - enpl oyer after Septenber 29, 2008.

The Full Comm ssion does not affirmthe adm nistrative
| aw judge’s finding that the claimant proved he was
permanently and totally disabled. W recognize Dr.

Cal houn’s opinion in February 2009, to wit: “Mst assuredly
he will never return to working at Cooper Tire.”
Nevert hel ess, the record shows that the claimant was

provi ded nediumwork within his physical restrictions until

the claimant effectively resigned his enmpl oynent on
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Sept enber 29, 2008. Dr. Collins opined in April 2009 that
the claimant was “fully disabled which is reflected by
Social Security Disability.” The Conm ssion is unaware of
what basis or criteria the Social Security Admnistration
relied on to determne that the claimnt was “fully
di sabl ed.” Based on the record before us, however, we note
that there have been two Functional Capacity Eval uations
fromwhich it was concluded that the clainmant was not fully
di sabl ed. The results of the Functional Capacity
Eval uations indicated that the claimant was able to return
to nmedium | evel work activity.

In Tiller v. Sears, Roebuck & Co., 27 Ark. App. 159,
767 S.W2d 544 (1989), the Arkansas Court of Appeals
affirmed the Comm ssion’s determ nation that the clai mant
did not prove she was permanently and totally disabl ed.
Li ke the instant claimant, the claimant in Tiller was only
46 years old but testified that she had difficulty sitting
or standing for long periods of time, and al so required
nmedi cation for her pain. The Court affirmed the
Conmi ssion’s determ nation that the claimant was not
notivated to return to work. Tiller, supra, Citing City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W2d 946
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(1984). The Full Conmi ssion |ikew se determnes in the
instant matter that the claimant is not notivated to return
to work. W nust assign mniml weight to any nedical
conclusion that this 46-year-old man is unable to earn any
nmeani ngf ul wages in the same or other enploynent. The Ful
Comm ssion finds that the clai mant proved he sustai ned wage-
| oss disability in the amount of 35% CQur finding is based
on the claimant’s relatively young age, the claimant’s high
school education, his diverse work history, including
supervi sory experience, his current Conmercial Driver’s
Li cense, and two Functional Capacity Eval uations which
concluded that the claimant could return to nmediumleve
work. The Full Conmm ssion al so does not find that the
claimant is precluded from earning any neani ngful wages
because of his apparent reliance on high doses of
prescription nedication.

Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the admnistrative | aw judge’s
finding that the claimant proved he was pernanently and
totally disabled. The Full Conm ssion finds that the
cl ai mant proved he sustai ned wage-loss disability in the

amount of 35%in excess of the 10% anatom cal i npairnment
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awarded by the adm nistrative |aw judge. The respondents
are entitled to an offset for benefits received by the
claimant in accordance with Ark. Code Ann. 811-9-411( Repl
2002). The claimant’s attorney is entitled to fees for
| egal services in accordance with Ark. Code Ann. 811-9-
715(Repl . 2002). For prevailing in part on appeal, the
claimant’s attorney is entitled to an additional fee of five
hundred dol l ars ($500), pursuant to Ark. Code Ann. §811-9-
715(b) (Repl . 2002).

I'T IS SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opi nion. “Permanent total disability” is the inability,
because of conpensable injury or occupational disease, to
earn any meani ngful wages in the same or other enploynent.
Ark. Code Ann. 811-9-519(e)(1). The burden of proof shal

be on the enployee to prove inability to earn any mneani ngful



Crow - F606978 26

wage in the same or other enploynment. Ark. Code Ann. 811-
519 (e)(2). The sane factors considered when anal yzi ng
wage-1 oss disability clainms are usually consi dered when
anal yzi ng permanent and total disability clains. See Ark.

Code Ann. 811-9-519 (c); Rutherford v. Md Delta Conmmunity

Services, Inc. 102 Ark. App. 317, 285 S.W 3d 248 (2008).

Such factors include the worker's age, education, work
experience, nedical evidence and any other nmatters which may
reasonably be expected to affect the worker's future earning
power. Oher factors include notivation, post-injury
i ncone, credibility, deneanor, prior work history and

education. dass v. Edens, 233 Ark. 786, 346 S.W2d 685

(1961); Gty of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W2d 946 (1984); Curry v. Franklin Electric, 32 Ark. App.

168, 798 S.W2d 130 (1990), 54 Ark. App. 130, 923 S.W2d 886
(1996) .

Here, after a de novo review of the record, | find

that the claimnt proved by a preponderance of the evidence
that he is unable, because of his injury, to earn any

meani ngf ul wages in the same or any other enploynment, and
is, therefore, entitled to benefits for permanent total

di sability.
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In considering the claimant’s entitlenent to
permanent and total disability, | place great weight on the
nmedi cal evidence showing the clainmant’s severe pain and the
side effects associated with the narcotic pain nedication he

takes daily. See Wiitlatch vs. Southern Devel opnent, 84

Ark. App. 399, 141 S.W3d 916 (2004). The preponderance of
t he evidence establishes that the clainmant became so limted
by his pain and pain nedication that he was no | onger
capabl e of earning any neani ngful wage in any type of

enpl oynment as of Septenber 29, 2008. The nedical record

i ndi cates that the claimant was undergoi ng pai n nmanagemnent
techni ques in 2008, including cervical epidural injections
on January 8, 2008, on June 2, 2008, and on June 24, 2008;
bilateral cervical nedial branch/facet joint nerve bl ocks at
4, C5, C6, and C7 on August 1, 2008, and on Septenber 9,
2008; and bil ateral occipital nerve bl ocks on Novenber 20,
2008. Wien Dr. Shahi m proposed additional surgery to treat
the claimant’s painful condition, Dr. Cal houn opined on
February 13, 2009, that additional surgery had |l ess than a
50% chance of providing significant inprovenent. Dr.

Cal houn al so opined that the claimant will require chronic
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pai n managenent, and that he will never return to work at
Cooper Tire.

As early as February 4, 2008, Dr. Shahi mi ndi cated
that he supported the idea of the claimant retiring from
manual duties. On March 30, 2009, Dr. Shahi mindicated that
he woul d keep the clainmant off of work for three nonths.
However, on June 1, 2009, Dr. Shahimindicated that he
agreed with the claimant’s permanent disability, since he
has very chronic synptons. On February 4, 2009, Dr. Covey
noted that the claimant’s nmedications at that time were
Dur agesi ¢ Patch, Flexeril, Nexium Percocet, and Phenergan.
Dr. Covey recorded a history that the claimant has had
probl enms going to sleep at the wheel. During the course of
his evaluation for permanent inpairnment on April 20, 2009,
Dr. Kevin Collins rendered an opinion that the claimant is
fully disabled and that, with the amount of narcotic and
ot her nedications the claimnt takes, he is precluded from
driving back and forth to work and precluded from being
around forklifts, machinery, presses, vibration, etc.

The claimant’s |last light-duty work at Cooper Tire
required driving a forklift. The claimant’s work history as

a correctional officer required that he be physically
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capabl e of breaking up fights. The claimant’s work history
running a stick |aying machi ne at Wyer haeuser required
lifting, pushing and pulling heavy objects. H's work
history as a chip truck driver for Shields Lunber Sidney
Smith Trucking required driving a big chip truck. For the
five years that the cl ai mant owned his own | oggi ng conpany,
he was required to alternate between operating a skidder, a
| oader, and driving a truck.

In light of the claimant’s cervical pain, the
narcoti c nedication prescribed to control that pain, and the
cautions in the record agai nst the claimant operating
machi nery or driving, | find no aspect of the claimant’s
wor k hi story which persuades ne that the claimnt has the
skills, training, or experience to earn a nmeani ngful wage in
his current physical condition. Consequently, after
considering the claimnt’s age, education, work experience,
the nature and extent of his injury and inpairnment, his pre-
injury earnings, his post-injury earnings, his notivation in
attenpting to return to work after a fusion surgery which
did not inprove his condition, and all other rel evant
factors, with enphasis on the clainmant’s use of pain

medi cation and its side effects, | find that the cl ai mant
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has established by a preponderance of the evidence that he
is permanently and totally disabl ed.
For the aforenentioned reasons | nust respectfully

di ssent .

PH LI P A HOOD, Conm ssioner



